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Introduction

The judiciary has frequently been called “the least dangerous branch” (e.g. Hamilton
1787/1961, Federalist Paper #78). This evaluation might be one reason why the judiciary is
rarely moved to center stage during discussions concerning issues of constitutional design. To
give just one example: in his treatise on “Comparative Constitutional Engineering”, Sartori
(1994) deals extensively with electoral systems (majoritarian vs. proportional) as well as with
the modus of electing the executive (presidential vs. parliamentary systems) but the term “j udiciary” does not even appear in the index.
It has, however, been hypothesized that judicial independence (JI) is one central aspect in the
proper functioning of the judiciary as part of the concept of separation of powers as it has
been developed by Montesquieu and further concretized by Hamilton, Madison, and Jay, the
authors of the Federalist Papers. Feld and Voigt (2003) have recently presented two indicators
that aim at making judicial independence measurable. Their first indicator deals with de jure
independence, i.e. the independence of the courts as it can be deduced from legal documents.
Their second indicator deals with de facto independence, i.e. the degree of independence that
the courts factually enjoy. Estimating the impact of JI on economic growth, Feld and Voigt
(2003) find that while de jure JI does not have an impact on economic growth, de facto JI
positively influences real GDP per capita growth in a sample of 56 countries. The impact of
de facto JI on economic growth is robust to outliers, to the inclusion of several additional
economic, legal and political control variables and to the construction of the index. The
authors thus conclude that judicial independence matters for economic growth.
If JI matters for growth, economists will be ready to rethink its role when discussing issues of
constitutional design. Accordingly, the main question of this paper is to ask what components
of de jure and de facto JI are particularly conducive to economic growth and how they inter1
act with the constitutional and legal environment in the different countries. This investigation
is based on a cross section of 73 countries extending the Feld and Voigt (2003) data set. In a
first step, we replicate the result of the former paper – namely that JI matters for economic
growth – for the extended data set. In a second step, we inquire into the effects of the orga nizational structure of the judiciary. In a third step it is asked whether institutional arrangements that are not part of the judiciary themselves have an impact on economic growth and
whether there is an interaction of other constitutional and legal provisions with JI. We find
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The World Bank has been involved in a number of programs dealing with similar, yet not identical goals:
whereas our interest focuses on the independence of the judiciary from the other two government branches,
the World Bank has often put emphasis on the efficiency of the court system. Dakolias (1999) has explained
that efficiency-enhancing measures within the judiciary can be kicked off without having to wait for the
consent of the other government branches. A more recent description of the World Bank’s activities can be
found in a recent edition of the World Development Report (2002, especially chapter 7).
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that de facto JI has a robust and highly significant positive impact on economic growth.
Looking at the components of de jure JI, the specification of the procedures, of the accessibility and of the term length of highest court judges in the constitution show a modestly significant positive impact on economic growth, while a wide accessibility of the highest court
as well as the highest court’s power for constitutional review are negatively affecting economic growth. The other components of de jure JI do not appear to have an impact. With respect to de facto JI, no deviations from ‘normal’ average term length, low numbers of changes
of the number of judges since 1960 and a competitive income of judges are the main factors
influencing growth. With regard to the impact of the organizational structure of the courts on
economic growth, we find no significant differences between courts organized as constitutional courts and courts organized differently. Concerning the additional constitutional and
legal environment, our results indicate that the positive impact of de facto JI on economic
growth is stronger in presidential than in parliamentary systems as well as in systems with a
high extent of checks and balances. De facto JI appears to be effective independent of the age
of a constitution. On the contrary, if a state is able to implement de facto JI, countries with
older constitutions have a slight, but significant growth disadva ntage.
To non-economists, the approach taken in this paper might appear very odd: according to
many, the primary function of the judiciary would be to enhance justice, fairness, or equity.
Yet, these goals do not necessarily conflict with economic growth. If the degree to which
these other goals are realized can be kept constant and different institutional arrangements
promise different levels of growth or per capita income, it makes sense to argue in favor of
the implementation of those institutional arrangements that are most conducive to economic
growth. In this paper, we are concerned with the economic consequences of institutional
choices regarding the judiciary broadly conceived. It is thus a positive paper. As long as the
underlying goal – economic growth – is shared, it can easily be turned into constitutional advice. The choice of institutional arrangements itself will, however, not be endogenized. We
are thus not concerned with possible reasons of constitution-makers to choose different institutional arrangements with regard to the judiciary (for this question, see Landes and Posner
1975, Ramseyer 1994, and Ginsburg 2002).
The remainder of the paper is organized as follows: in the next section, there will be a short
review of the existing literature, section 3 presents a number of hypotheses concerning the
effects of JI, judicial structure and the structure of state organization on economic growth, the
fourth section contains the description of our data set as well as own estimations. In section 5,
some preliminary conclusions regarding constitutional design are drawn, and section 6 concludes.
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Survey of the Literature

The focus of this paper is on constitutional design, i.e. on propositions how the constitution
should be designed in order to reach some goals or values. We simply assume that the goal is
a high growth rate of per capita income. We will thus not enter into any normative discourse
about constitutional or societal goals. We conjecture – and set out to test – that judicial independence is conducive to economic growth. If this can be shown, we consider this as sufficient reason to establish an independent judiciary at the constitution-making stage (other normative arguments in favor of an independent judiciary will thus not be developed; for a contractarian argument in favor of JI, see, e.g., Congleton 2003). In addition, as Persson and Tabellini (2003) show, other constitutional arrangements such as the degree of checks and balances might – jointly with JI – also have an impact on economic growth, which is why we test
for interaction effects. A diagrammatic description of the impact of judicial independence on
economic growth can be found in Figure 1. In a sense, JI is here both a dependent and an independent variable: once the constitutional convention has made its choice, JI can be used as
an independent variable to explain economic growth. But if the analysis of the choices of the
constitutional convention were the target, JI would rather be a dependent variable. There have
been attempts to deal with the judiciary from both angles.
chooses
CONSTITUTIONAL
CONVENTION

Also chooses

(Formal)
level of JI

Other
Institutional
variables

affects
ECONOMIC
GROWTH

Also affect

Judicial independence has been analyzed as the amount of discretion that judges have at their
disposal vis-à-vis representatives of other government branches by a research program
dubbed positive political theory (surveyed by Weingast 1996). Papers originating from that
program are usually based on spatial voting models that identify the ideal points of all rele2
vant actors in issue space. The amount of discretion that the judiciary has at its disposal depends on the exact location of the ideal points of the other actors. If it anticipates their loca-
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There are models on judicial discretion in statutory interpretation (e.g. Ferejohn and Weingast 1992) and on
the reactions of the legislature (e.g. Gely and Spiller 1990). Others have analyzed the relationship between
Congress and bureaucracy extensively (McCubbins and Schwartz 1984, McCubbins, Noll, Weingast 1987,
1989; Moe 1990; Macey 1992; Zeppos 1993). There is plenty of institutional detail in these models. This,
however, is also one of their weaknesses as they are almost exclusively focus on the U.S.
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tions correctly, it can make a decision that maximizes its own utility subject to the relevant
constraints, i.e. (i) the danger of being overridden by fresh legislation that would be passed
through the legislature or (ii) by having its dicta ignored by the executive. These models particularly focus on the power game played between representatives of the various government
branches. The degree of independence is not completely determined by institutional provisions (such as the number of chambers needed to press fresh legislation, required supermajorities etc.) but also by the current preferences of those politicians currently holding office.
This is why empirical studies based on that approach have focused on the change of the level
of judicial independence within a single country over time (Chavez, Ferejohn and Weingast
2003 apply the approach to the U.S. and to Argentina over long periods of time). Using these
models empirically is, however, a very tricky business as the relevant dimensions of many
issues are everything but obvious and the ideal points of many actors difficult to identify.
In her paper on “the budget as a signaling device”, Toma (1991) has analyzed one channel
through which the other branches can communicate their (dis-)content with the decisions of
the Supreme Court, namely by increasing or decreasing the Court budget. Judicial independence can here be interpreted to be the dependent variable as the functioning of the Court depends on the budget it can spend. Hanssen (2002) has recently tested two predictions first
generated by Ramseyer (1994), namely that judicial independence will be higher (i) if politicians fear to lose power and (ii) the farther the ideal points of the rival parties are apart. Using
judicial retention procedures as the proxy for judicial independence, he finds empirical support for these hypotheses in his analysis of panel data covering the U.S.-states between 1950
and 1990. In a number of papers, Ramseyer and Rasmusen have investigated the independence of the Japanese judiciary. Using personnel data on 276 judges, Ramseyer and Rasmusen
(1997) present evidence that judges who decided a case against the government incurred the
risk of being punished with less attractive posts. Ramseyer and Rasmusen (1999) extend that
analysis by showing that Japanese judges who decide cases in favor of the government do
better than those who favor taxpayers in two samples of 179 tax trial and 284 tax appeal
cases. Obviously, judicial independence is endangered if the government is solely responsible
for career developments of judges. This should particularly hold with respect to judges’ reelection possibilities. With new and more detailed data, Ramseyer and Rasmusen (2001a) find
however evidence that judges who enjoin the national government jeopardize their career:
Judges who enjoined the national government received fewer administrative responsibilities.
Finally, Ramseyer and Rasmusen (2001b) provide evidence for the hypothesis that the high
Japanese conviction rates (over 99 percent) reflect case selection and low prosecutorial bud gets instead of any pro-conviction bias at the judicial administrative office.
Besley and Payne (2003) have recently used a similar approach to explain differences in jud icial behavior: they find that judges bring about decisions which favor important parts of the
electorate as this might increase their chances of being re-elected. Differences in the institu-
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tional arrangements of JI are used to explain differences in judicial decision-making. This is
thus a study in which JI is the independent variable. La Porta, López-de-Silanes, Pop-Eleches,
and Shleifer (2003) have recently come up with a measure for JI distinguishing an English
from an American concept and have found that the English concept is a good predictor for
economic freedom whereas the American one is a good predictor for political freedom. Yet,
they have not tried to distinguish between JI as it is written in the books and as it is factually
implemented. Neither of these two papers estimates the effects of JI on economic growth.
Figure 1 indicates that it might also be useful to think about possible impacts of other institutional variables such as the separation of powers on economic growth. That the separation of
powers serves to constrain government and to make citizens better off has been a commonplace for a long time. Yet, its economic analysis has only begun recently. Brennan and Hamlin (1994) observe that a strict separation of powers – as opposed to checks and balances,
where the various branches check each other – can make citizens even worse off. Persson,
Roland, and Tabellini (1997) find that the separation of powers can increase accountability of
politicians vis-à-vis citizens. They also find that presidential systems can have an advantage
over parliamentary ones with regard to accountability: this is the case if the president is
elected directly, but the executive in parliamentary systems does not have to step down when
there are legislative elections. In that case, there is an incentive for the two branches to collude, which would enable the executive to realize rents even after election day.
Both of these models deal with the relationship between executive, legislature and voters. In
neither of them is the judiciary modeled as another agent that functions as a constraint on the
executive or the legislature. Padovano, Sgarra, and Fiorino (2003) is an extension of the Persson et al. model that incorporates the judiciary as a fourth actor. They find that an independent
judiciary improves accountability but that this is not the case for an accommodating judiciary.
They conjecture that the likelihood that the three branches will collude (and that accountability will suffer) depends on the term-lengths of the three branches. With regard to the judic iary, they expect longer term lengths to lead to lower accountability – and less welfare.
Yet another way to approach the judiciary is to view it as a technical institution to which a
limited range of competence is delegated. Although the rational choice analysis of delegation
has recently boomed (see, e.g., Majone 1996 or Epstein and O’Halloran 1999, Voigt and Salzberger 2002 is an overview), path-breaking theoretical insights concerning the judiciary have
not yet emerged. In a paper concerned with the accountability of both politicians and judges,
Maskin and Tirole (2001) confirm conventional wisdom that technical issues are ill suited for
the political process and that non-accountable officials should be given less discretion than
their elected counterparts.
Although research into causes and effects of the judiciary are of rather recent vintage, constitution-makers have, of course, always dealt with the issue. The locus classicus for issues re-
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garding the institutional structure of the judiciary is still the Federalist Papers. Federalist papers 78 and 79, both penned by Hamilton, contain a number of institutional provisions that are
to safeguard the independence of the (federal) judges. In Federalist 78, Hamilton argues for
life-tenure, discusses the competence of nominating and appointing judges and makes a point
3
in favor of giving the courts the competence of judicial review. Mueller (1996) has recently
reiterated that point stressing that the competence of judicial review is logically necessary if
the judiciary is to safeguard citizens from the other government branches. In Federalist 79,
Hamilton pleads in favor of guaranteeing judges a non- decreasable income and of introducing
a highly regulated – and thus difficult to misuse – impeachment procedure.
It is interesting to note that Mueller (1996) does not think that the institutional structure is
sufficient to ensure a judiciary that is not only independent but also accountable to its principals, namely the citizens: “For these, one has to rely on the ‘culture of the judiciary’ and the
great status (and possibly financial rewards) that surround it.” This could mean that formal
constitutional rules might not be sufficient to ensure an independent judiciary.
3

Hypotheses on the Relationship Between Judicial Independence and Economic
Growth

3.1

A Very General Argument

JI implies that judges can expect their decisions to be implemented regardless of whether they
are in the (short-term) interest of other government branches upon which implementation depends. It further implies that judges – apart from their decisions not being implemented – do
not have to anticipate negative consequences as the result of their decisions, such as (a) being
expelled, (b) being paid less, or (c) being made less influential. Three archetypical situations
in which the independent judiciary plays a crucial role can be distinguished:
(1) In cases of conflict between private parties: If they had voluntarily entered into a contract
and one of the contracting parties believes that the other side hasn’t lived up to the contract,
impartial dispute resolution can be important. As long as both sides expect the judiciary to be
impartial and hence independent from pressure emanating from either of the contract partners
or any other party, they can save on transaction costs while negotiating their contract. On average, lower transaction costs will lead to more welfare-enhancing transactions taking place.
(2) In cases of conflict between government and the citizens, the citizens are in need of an
organization that can adjudicate who is right (who has acted according to the law). The judici3

On appointment, see also Federalist Paper 51 written by James Madison: “In order to lay a due foundation
for that separate and distinct exercise of the different powers of government, …, it is evident that each department should have a will of its own; and consequently should be so constituted that the members of each
should have as little agency as possible in the appointment of the members of the others.”
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ary performs this task. This does not only mean to ascertain the constitutionality of newly
passed legislation but also to check whether the representatives of the state have followed the
procedural devices that are to safeguard the rule of law. The judiciary helps to ensure that the
government is under the rule of law.
(3) In cases of conflict between various government branches. In the absence of an impartial
arbiter, conflicts between government branches are most likely to develop into simple power
games. An independent judiciary can keep them within the rules laid out in the constitution.
Among the many functions of government, the reduction of uncertainty is of paramount importance. But the law will only reduce uncertainty if the citizens can expect the letter of the
law to be followed by government representatives. An independent judiciary could thus also
be interpreted as a device to turn promises into credible commitments – e.g. to respect property rights and abstain from expropriation. If it functions like this, citizens will develop a
longer time horizon which will lead to more investment in physical capital but also to a higher
degree of specialization, i.e., to a different structure of human capital. All this means that JI is
expected to be conducive to economic growth.
3.2

Constitutional Provisions to Safeguard Judicial Independence

Assume that JI does indeed induce economic growth, how could constitutional provisions
safeguard it? The independence of judges is dependent upon the stability of the set of constitutional provisions within which they operate. Formally, the stability of the powers and procedures of the court depend on how difficult it is to change them. If they are specified in the
constitution itself, we expect a greater degree of independence than if they are simply fixed by
ordinary law. This presupposes that constitutional law is more difficult to change than ordinary legislation.
The appointment procedure of the judges may have a notable effect on the independence of
the court. As it is inter alia supposed to protect citizens from illegitimate use of powers by the
other government branches as well as to settle disputes between the branches of government,
it ought to be as independent as possible from the other branches. We hypothesize that the
most independent procedure for judicial appointment is by professionals (other judges or ju4
rists). The least independent method is appointment by one powerful politician (prime minister or a minister of justice, e.g.).

4

In Federalist Paper 51, James Madison (Hamilton, Madison, and Jay 1788/1961, 321) writes: “In order to
lay a due foundation for that separate and distinct exercise of the different powers of government, …, it is
evident that each department should have a will of its own; and consequently should be so constituted that
the members of each should have as little agency as possible in the appointment of the members of the others.” – On the same topic, Hamilton writes (Hamilton, Madison, and Jay 1788/1961, 470f.): “That inflexible
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Judicial tenure will be crucial for the independence of the judiciary. We assume that judges
are most independent if they are appointed for life (or up to a mandatory retirement age) and
cannot be removed from office, save by legal procedure. Judges are less independent if terms
are renewable because they have an incentive to please those who can reappoint them.
Further, if their salaries are determined by the members of one of the other government
branches, this raises incentives to take the preferences of these members explicitly into account. General rules that their salary cannot be reduced increase, in turn, the independence of
the judiciary.
Another component of judicial independence is the accessibility of the Court and its ability to
initiate proceedings. A court, which is accessible only by a certain number of members of
parliament or other officials, will be less effective in constraining government vis-à-vis its
citizens than a court, which is accessible by every citizen who claims that her rights are violated.
If the allocation of cases to the various members of the court is at the discretion of the chief
justice, his influence will be substantially greater than that of the other members of the court.
It follows that in such an institutional environment, it could be interesting to try to “buy” just
the chief justice. We expect independence to be larger if there is a general rule according to
which cases are allocated the responsibility of single members of the court (Salzberger 1993).
The competencies assigned to the constitutional court do not bear directly on its independence. Yet, highest courts must have certain competencies in order to be able to check the behavior of the other government branches. If the constitution is interpreted as the most basic
formal layer of rules that is to restrain (and to enable) government, then the competence of the
court to check whether legislation is in conformity with the constitution is crucial. This is also
known as the competence to constitutional or judicial review.
If courts have to publish their decisions, others can scrutinize them and the reasoning can become subject to public debate. This can be interpreted as making it more difficult for representatives of the other government branches to have irrelevant considerations influence their
decisions. The transparency will be even higher if the courts publish dissenting opinions.

and uniform adherence to the rights of the Constitution, and of individuals, which we perceive to be indispensable in the courts of justice, can certainly not be expected from judges who hold their offices by a temporary commission. Periodical appointments, however regulated, or by whomever made, would, in some
way or other, be fatal to their necessary independence. If the power of making them was committed either
to the executive or legislature there would be danger of an improper complaisance to the branch which possessed it; if to both, there would be an unwillingness to hazard the displeasure of either; if to the people, or
to persons chosen by them for the special purpose, there would be too great a disposition to consult popularity to justify a reliance that nothing would be consulted by the Constitution and the laws.”
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All these issues can be taken up by corresponding constitutional provisions. In order to find
out whether these have indeed the expected effect on economic growth, we will test for their
respective impact in section 4.
3.3

Organizational Structure of the Judiciary

The variables discussed in the last section were all conjectured to be part of judicial independence. There are a number of potentially relevant variables that might also determine the
capacity of the judiciary to act as a constraint upon the other government branches. If a strong
and independent judiciary enhances economic growth, then the issues of judicial organization
and structure can be conjectured to have an indirect effect on growth. There are various possibilities to design constitutional review: (i) it can be allocated to each and every court of a
country as in the U.S.; there is thus no specialized court. This implies that constitutional review is a posteriori, and the uniformity of jurisdiction is secured by the highest court of the
country (in the U.S. the Supreme Court). (ii) The Austrian model as proposed by Hans Kelsen
(1920) in which a specialized constitutional court deals with constitutional matters. It can entail both abstract and concrete review, as well as ex ante and ex post review. (iii) The French
model in which constitutional matters are dealt with by a special body (e.g. the Conseil Con5
stitutionnel in France) that is constrained to ex ante review (Harutyunayn and Mavcic 1999).
There is no clear-cut hypothesis concerning the effects of the various systems. It could, however, be argued that judicial influence is broadest where the judiciary has the competence to
check upon the constitutionality of laws both ex ante and ex post and where constitutional
review can be both abstract and concrete. In the U.S.-model, constitutional review is restricted
to ex post and concrete review. Formal competencies of judiciaries organized along the lines
of the Austrian model are often broader since they can also encompass ex ante and abstract
constitutional review. The French model is more restricted from the other side of the spectrum: there, constitutional review is only possible before a law has come into force. If laws
are only recognized to be incompatible with the constitution after they have been in force for
a while, there is nothing much that the Conseil Constitutionnel can do. On the grounds of the
formal capacity of the judiciary to keep the other two branches within the limits spelled out in
the constitution, we would thus expect the Austrian model to have some advantages over the
U.S. as well as the French system. Between these two, the French seems to be the one conferring least competence to the judiciary.

5

Most, but not all, constitutional systems can be grouped into one of the three models presented. Additionally, Harutyanayn and Mavcic (1999) name a “New (British) Commonwealth Model” implemented by
Mauritius, and a “Mixed (American Continental) Model” which can be found in a number of states, inter
alia in Portugal, Columbia, Ecuador, Guatemala, and Peru.
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3.4

Effects of Constitutional Provisions Not Dealing with the Judiciary

Constitutional provisions not directly dealing with the judiciary may, nevertheless, have an
impact on the influence of the judiciary. If the system of checks and balances puts tight constraints on the executive and the legislature, this might translate into relatively more influence
of the judiciary. Henisz (2000) has proposed an indicator for measuring the degree of checks
and balances that is based on the number of veto players found in a political system. Beck et
6
al. (2000) have proposed a similar measure on which we concentrate here.
Closely related to the number of veto players is the question of whether one is dealing with a
parliamentary or a presidential system. True, this issue is primarily concerned with the relationship between executive and legislature. But if the members of these two government
branches have incentives to collude, the relevance of the judiciary might be different from an
organization where executive and legislature have incentives to check on each other. Presidential systems are characterized by a more stringent separation of powers. This could lead
one to conjecture that the role of the judiciary should be more important in presidential systems. Yet, there are a number of counter-arguments: the impact of the judiciary does not depend on the legal provisions alone, it depends much more on the ways they are factually enforced. Factual judicial independence is a result of the incentives of the members of the other
government branches not to comply with rules regarding the treatment of the judiciary as laid
down in the constitution. It will therefore be asked whether the incentives to renege on the
relevant constitutional rules depend on the issue whether one is dealing with a presidential or
a parliamentary system.
7

Presidents often claim that they are the only ones who represent the people as a whole. This
might make them more audacious than, e.g., prime ministers in reneging upon constitutional
constraints. Political parties are regularly weaker in presidential than in parliamentary systems. This might further increase the incentives of presidents not to take formal judicial ind ependence too seriously: if parties are weak, the possibility to produce opposition against a
president who reneges upon the constitution might be less than in systems with strong political parties. A reduced likelihood of opposition does, of course, make reneging upon constitutional rules more beneficial. There might be yet another transmission mechanism concerned
with political parties. Brennan and Kliemt (1994) show that organizations like political parties
6

Keefer and Stasavage (2003) find that the estimations of inflation rates based on (de jure) central bank independence significantly improve if the number of veto players is controlled for.

7

De Gaulle declared in 1964 „that the indivisible authority of the State is entrusted completely to the president by the people who elected him, that there existed no other authority, either ministerial, civil, military or
judiciary which has not been conferred and was not being maintained by him, and finally that it was his
duty to adapt the supreme domain, which is his alone, to fit in with those, the control of which he delegates
to others.“ (quoted according to Duverger 1980). Although this quote surely is illustrative it might, admittedly, not be representative of presidents.
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often develop longer time horizons than individual politicians: whereas presidents will be out
after one or two terms (as in Mexico or the U.S.), political parties might opt for staying in
power indefinitely (like in Japan). If the discount rate of presidents is indeed higher than that
of, say, prime ministers or party leaders, this might also let offenses against judicial independence appear more beneficial to presidents than to prime ministers. We include a variable
here that distinguishes between presidential and parliamentary systems based on the Database
on Political Institutions (DPI), which was provided by Beck et al. (2000).
A third possible determinant, also closely related to the first one, is the question of whether
one is dealing with a unitary or a federal system. Federal systems have a larger number of
veto players than unitary ones and we would c.p. expect a higher degree of de facto JI in federal than in unitary states. Unfortunately, it is notoriously difficult to “measure” the degree of
federalism of a given political system. Treisman (2000) contains a dummy variable on federalism, which is based on Elazar (1995) and Riker (1964). This variable is used here.
Yet another aspect of the issue of veto players is concerned with the possibility to constrain
the judiciary itself. If the judiciary has the competence to constrain the legislature and the
executive but nobody has the (legal) competence to constrain the judiciary, its members might
have incentives to become overly active, overly passive or follow their own agenda, whatever
that may be. This danger was precisely described by Brutus in the Anti-Federalist Paper #11:
“It is, moreover, of great importance, to examine with care the nature and extent of the jud icial power, because those who are to be vested with it, are to be placed in a situation altogether unprecedented in a free country. They are to be rendered totally independent, both of
the people and the legislature …No errors they may commit can be corrected by any power
above them … nor can they be removed from office for making ever so many erroneous adjudications.” There might, however, be a possible constitutional constraint to judicial behavior,
namely the possibility of the population at large to check upon the actions of the judicial
branch. Hayek (1960, 192) had seen this very clearly: “the practice of restraining government’s pursuit of immediate aims by general principles is partly a precaution against drift; for
this, judicial review requires as its complement the normal use of something like the referendum, an appeal to the people at large, to decide on the question of general principle.“ It could
thus be hypothesized that the possibility of a referendum acts upon a constraint on the judic i8
ary that will make it more accountable. Whether this induces indeed additional growth cannot be tested due to the lack of internationally comparable data. However, it is kept in mind
for future research.

8

It should be added that the possibility of referenda also acts as an additional constraint on the other two
government branches and against collusion between them. See e.g. the paper by Frey and Stutzer in this
volume and the references quoted there.
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In addition to these various aspects of checks and balances that are all conjectured to influence the position of the judiciary vis-à-vis the other branches, possible consequences of the
design of basic rights might also shape the impact of an independent judiciary. The basic right
of freedom of expression entails the right to a free press. A free press is hypothesized to be
conducive to a high degree of de facto JI. Strictly speaking, a free press is not part of the relevant institutional structure, but rather a consequence of a certain institutional structure. If
politicians consider tinkering with the independence of the judiciary, a press that is largely
free from government interference can make such attempts costly – and hence less attractive –
for politicians by widely reporting them. At times, a free press can be instrumental for helping
those opposed to the interference into the independence of the judiciary to overcome their
collective action problems. The indicator used here is provided by Freedom House on an annual basis and takes into account aspects such as whether or not dissent is allowed, whether
there is political pressure on the content of the media no matter whether state run or privately
owned, whether there is economic influence on media content that would distort the quality of
reporting, and whether there have been any incidents in which press freedom was violated
such as murders, arrests, suspension and the like.
4

Data Description, Estimation Approach and Results

Recently, two new indicators measuring de jure as well as de facto JI have been presented
(Feld and Voigt 2003). For simplicity reasons, these indicators measure the independence of
the highest court of a country, no matter whether it is a supreme court or a constitutional
court. In many states, the judiciary is made up of thousands of decision-makers and, therefore,
radical simplification is necessary. The focus on the highest court seems warranted because
even though judges are personally independent, the ultimate control of court decisions lies
with the highest courts, as they review – on the initiative of the parties involved – the lower
court decisions. The independence of the highest court thus seems crucial.
Secondly, these indicators are constructed as objective as opposed to subjective indicators. A
subjective indicator of JI would ask for the perception of independence amongst those being
polled. For those who live under the respective rules, their perception is surely an important
element determining their behavior. However, the norms of what an ideally independent jud iciary would look like will most likely be different in different parts of the world. Data obtained by polls are thus not easily comparable. The two new indicators are therefore based on
factual information. In principle, anybody re-estimating JI in the countries covered should end
up with the same data.
The indicator measuring de jure JI contains sixteen variables, the indicator measuring de facto
JI ten. The de jure indicator is made up of the variables already described in section 3.2 above
and thus includes the modus of nominating or appointing highest judges, their term lengths,
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the possibility of re-appointment, the procedure of removing them from office, their pay and
possible measures against reduction of their income, the accessibility of the court, the question of whether there is a general rule allocating cases to specific judges, and publication requirements concerning the decisions of the court. The de facto indicator includes variables
such as the effective average term lengths, the number of times judges have been removed
from office since 1960, the question of whether their income has remained at least constant in
real terms since 1960, the question of whether the size of the budget of the court has remained
at least constant in real terms since 1960, the number of cases in which the relevant articles of
the constitution were changed as well as the number of times in which other government
branches remained inactive when their action was necessary in order to implement a court
9
ruling. All variables can take on values between 0 and 1. The sum of the variables is then
divided by the number of variables for which information is available. One thus ends up with
two variables (de jure and de facto JI) that lie between 0 and 1. By now, data are available for
about 80 countries (the data can be obtained by the authors upon request).
The estimation approach is straightforward and follows the method used in modern empirical
growth studies like, e.g., in the paper by de Haan and Sturm (2000). According to this approach the following equation is estimated:
∆Yi = αM i + βJI i + γZ i + ε i ,

(1)

where ∆Yi is average real GDP growth per capita of country i between the years 1980 and
1998, M i is a vector of standard explanatory variables of country i, JI i are the de jure and de
facto indicators of judicial independence in country i, Z i is a vector of additional explanatory
variables in country i that are introduced to check the robustness of the baseline model and to
consider the interaction with the constitutional, legal and political environment of a country,
and ε i is an error term.
Average real GDP growth per capita is obtained from the new Penn World Tables Version 6.0
(Heston, Summers and Aten, 2001). The data set poses particular problems with respect to
Eastern European countries. Since the data of these countries in the nineties are not comparable to data in the eighties or do even not exist for the eighties because there are some newly
created states, real GDP growth per capita had to be averaged for these countries depending
on the first date GDP data were available instead of averaging it for the time period 1980 to
10
1998. In order to ensure that the Eastern European countries do not drive the results, a
9

For a more detailed list of the different components of these indicators, see the appendix in Feld and Voigt
(2003). Any questions concerning the data can be addressed to the authors.

10

Real GDP growth per capita is averaged in the following way: Slovak Republic 1987 to 1998, Ukraine
1989, 1998, Czech Republic and Slovenia 1990 to 1998, Bulgaria and Russia 1991 to 1998, Armenia and
Estonia 1992 to 1998, Lithuania 1993 to 1998, Azerbaijan and Kazakhstan 1994 to 1998, Croatia 1995 to
1998 and Georgia 1996 to 1998. Real GDP growth per capita thus reflects less and less the long run growth
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dummy variable is introduced that takes on the value of one if the country is a transition
country and is zero otherwise. The vector M i consists of three variables, which are robustly
linked to economic growth according to previous studies (de Haan and Sturm, 2000). These
variables are the level of initial real GDP per capita (in our sample, ‘initial’ is 1980), investment in percent of GDP averaged over the period 1980 to 1998, and the percentage of secondary school attained in the total population aged 15 and older in 1980. With the exception of
the latter variable, which is from the Barro and Lee data set, these data are from the PWT 6.0.
The additional economic variables making up for the vector Z i are average government consumption in percent of GDP between 1980 and 1996, openness measured by the sum of exports and imports in percent of GDP, average population growth between 1980 and 1998, and
the average inflation rate, all from the PWT 6.0 data set. The reason for an inclusion of these
variables for testing robustness of the impact of judicial independence stems from a whole
bunch of empirical growth studies. Moreover, we use continent dummies to check for robus tness of the estimation results. In addition to these standard additional variables, the data by La
Porta et al. (1999) on the legal origin of countries are used to test robustness of the growth
impact of JI to the legal and political environment. Finally, a number of additional constit utional, legal and political variables are included, such as the age of the constitution, whether
the court system follows the Austrian model or not, the extent of checks and balances in the
constitution and the distinction between presidential and parliamentary systems the latter both
based on the Database on Political Institutions (DPI) which was provided by Beck et al.
(2000), a dummy variable on federalism reported by Treisman (2000), and an indicator for a
free press provided by Freedom House.
The empirical strategy is following the lines of the underlying model. First, the baseline regressions are performed adding the two JI indicators in turn. In a second step, the additional
economic variables and continent dummies are included in the regression in order to check
the robustness of the results. In a third step, the JI indices are differentiated into their single
components. Fourth, the additional constitutional, legal and political variables are included in
the regression and are interacted with de facto JI in order to investigate the differential effects.
We present only a selection of robustness checks in order to keep the paper still readable.
Several further variations of these regressions are not reported here which were also performed in order to check robustness. The cross section analysis is performed by the simple

rate that is supposed to be measured according to the underlying growth theory. This is particularly prob lematic in the case of Georgia. The structural shift between West German and Unified German growth data
is coped with in the following way: First, the average growth rate of GDP is computed for the period 1980
to 1990 for West Germany. Second, we compute the average growth rate of GDP for the period 1990 to
1998 for Unified Germany. Third, we take the mean of both rates.
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OLS technique while inference is based on t-statistics computed on the basis of White hetero11
scedasticity consistent standard errors.
Table 1: OLS-Regressions of GDP Growth per Capita from 1980 to 1998 on Judicial Independence and Controls, Baseline Specifications
Variables
De jure Judicial Independence
De facto Judicial Independence
Real GDP per capita in
1980 (in $ 1'000)

(1)

(2)

(3)

(4)

(5)

(6)

–

0.635
(0.42)
–

–
1.885**
(3.20)

-0.463
(0.29)
1.914**
(3.08)

0.081
(0.05)
1.511*
(2.34)

0.280
(0.18)
1.673*
(2.49)

-0.177** -0.180** -0.200**
(4.04)
(4.06)
(4.19)

-0.200**
(4.15)

-0.205**
(3.42)

-0.264**
(4.40)

–

Secondary School Attainment Rate in 1980 (in %)

0.047*
(2.47)

0.048*
(2.48)

0.037(*)
(1.95)

0.036(*)
(1.84)

0.032
(1.58)

0.037(*)
(1.74)

Real Gross Domestic Investment (in % of GDP),
Average in 1980-1998

0.170**
(5.63)

0.169**
(5.61)

0.178**
(6.81)

0.180**
(7.04)

0.159**
(5.43)

0.144**
(3.63)

Dummy for Transition
Countries

-1.805*
(2.19)

-1.798*
(2.19)

-1.085
(1.23)

-1.065
(1.20)

-1.549(*)
(1.70)

-2.202*
(2.14)

Dummy for Africa

–

–

–

–

–

Dummy for Asia

–

–

–

–

Dummy for South America

–

–

–

–

Average Population
Growth, 1980-1998
Openness (in % of GDP)

–

–

–

–

-0.890
(1.30)
-0.060
(0.10)
-1.196*
(2.38)
–

–

–

–

–

–

Government Consumption
(in % of GDP)
Inflation

–

–

–

–

–

–

–

–

–

–

-1.352

-1.646

-2.136

-1.920

-1.004

-0.821**
(2.82)
0.006
(1.03)
-0.011
(0.45)
-0.020
(1.10)
-0.038

R2

0.508

0.503

0.641

0.636

0.476

0.657

SER

1.800

1.808

1.571

1.582

1.565

1.537

J.-B.

4.206

4.975

2.327

1.719

5.226

5.191

87

87

73

73

73

73

Constant

Observations

–
–

The numbers in parentheses are the absolute values of the estimated t-statistics, based on the White heteroscedasticity-consistent standard errors. ‘**’, ‘*’ or ‘(*)’ show that the estimated parameter is significantly
different from zero on the 1, 5, or 10 percent level, respectively. SER is the standard error of the regression, and
J. -B. the value of the Jarque-Bera-test on normality of the residuals.
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We don’t report the standard errors without White correction in order not to overburden the tables. They
can be obtained from the authors upon request.

4.1

Baseline Results

The estimation results of the baseline specification are presented in Table 1. It is obvious that
the three basic economic variables explain average real economic growth per capita quite well
(Column (1)). The explanatory variables have the expected signs and high explanatory power.
Initial real GDP per capita has a negative impact on economic growth that is significant on the
1 percent significance level. Thus, a catch up-effect can be observed in the cross-country
sample used here. The real investment share has the expected positive impact on economic
growth and is significant on the 1 percent level, while the secondary school attainment rate
has the expected positive impact and is significant on the 5 percent significance level. The
dummy variable for transition countries has a significant negative impact on economic
growth. This simple growth model explains about 50 percent of the variance of the real
growth rate per capita while the hypothesis of normality of the residuals cannot be rejected
according to the Jarque-Bera test statistics.
The explanatory power is not improved if the de jure JI indicator is introduced in the model
(Column (2)). The adjusted R2 slightly declines from 51 to 50 percent. Adding the de jure JI
indicator to the baseline regression does not affect the estimation results of the baseline regression. De jure JI has the expected positive impact on average real GDP growth per capita
but it is not significantly different from zero. Introducing de facto JI instead of de jure JI
12
(Column (3)) noticeably changes the estimation results however. It increases the explanatory
power of the empirical model measured in the adjusted R2 from 51 to 64 percent. Moreover,
and as expected, de facto JI has a positive impact on real economic growth per capita and is
significantly different from zero on the 1 percent significance level. The impact of the variables of the baseline regression remains robust, although the significance of the impact of the
secondary school attainment rate is reduced to the 10 percent level and the dummy variable
for transition countries is not significant anymore. These overall results do not change if both
indicators of JI are introduced in one equation (Column (4)). De facto JI has a significantly
positive impact on economic growth while the impact of de jure JI changes its sign, but is far
from any significance level. The impact of de facto JI is robust to the inclusion of continental
dummies (Column (5)) and additional economic variables (Column (6)), both groups of variables only reduce the significance of the impact of de facto JI to the 5 percent level. While the
overall performance of the estimated model is reduced when the continent dummies are included, it increases as compared to the specification reported in Column (4) when the additional economic variables are introduced. In all specifications reported in Table 1, the hypothesis of normal distribution of the residuals cannot be rejected at any conventional significance level. The latter holds for nearly all further estimations and is thus not mentioned anymore. This result is however important to note since it indicates the absence of outliers.
12

Information on de facto JI is only available for 73 countries
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Table 2: OLS-Regressions of GDP Growth per Capita from 1980 to 1998 on De jure Judicial Independence and Controls, Single Indicators
Variables
Highest Court Mentioned in the Constitution
Competences of Highest Court Enumerated
Procedures Specified
Accessibility Specified
Term Length Specified
Number of Judges Specified
Constitutional Rigidity
Agreement Requirement of Branches of
Government
Majorities at Different Points in Time Requirement
Election Methods of the Members of the
Highest Court
Ratio of Term of Office and Parliament
Election Period
Reelection Possibility of Judges
Removal of Judges from Office
Accessibility to Highest Court
Rule for Allocation of Cases
Discretion for Allocation of Cases
Constitutional Review Part of Constitution
Publication Requirements
De facto Judicial Independence

(1)

(2)

(3)

(4)

-1.061
(0.68)
-3.120
(0.61)
9.169*
(2.22)
4.694
(1.44)
9.656
(1.02)
-0.945
(0.11)
0.479
(0.56)
-0.929
(0.68)
2.509
(0.95)
0.291
(0.42)
-2.679
(0.63)
0.653
(1.21)
-0.099
(0.21)
-1.145
(1.44)
-0.192
(0.43)
-0.936
(1.53)
-0.890
(1.52)
0.021
(0.03)
–

–

–

–

–

–

–

8.062*
(2.08)
3.940
(1.17)
10.003
(1.37)
–

4.085
(0.92)
4.986
(1.35)
10.068
(1.36)
–

4.829
(1.30)
5.152
(1.44)
9.497
(1.32)
–

–

–

–

–

–

–

–

–

–

–

–

–

–

–

–

0.555
(1.22)
–

0.632
(1.16)
–

–

-1.398(*)
(1.78)
–

-1.444(*)
(1.80)
–

-1.003
(1.46)
–

-0.640
(1.36)
-0.986(*)
(1.85)
–

-0.281
(0.62)
-0.910*
(2.14)
–

–
-0.702
(1.48)
–

–

1.177*
(2.13)
3.025*
Robust

–

1.611(*)
Robust

2.803*
Robust

1.297*
(2.24)
2.709*
Robust

R2

0.536

0.579

0.683

0.683

SER
J. -B.
Observations

1.756
0.129
87

1.672
0.474
87

1.485
0.567
73

1.476
2.546
73

F-statistics
Standard Controls

For notes see Table 1.

4.2

Results on Single Indicators

It is easy to recommend the implementation of higher levels of JI in general, but specifying
how this can be achieved and what the crucial elements of JI are appears to be more cha llenging. For questions of constitutional design, the exact specification of the different components of de jure and de facto JI hence promises to be crucial. In order to ascertain the impact
of different components of both JI indicators, we include the single indicators separately. Because the answers to the single aspects underlying both indicators are not complete for each
question, the missing values are set to the median of each variable. This is a method that can
be found quite often in survey studies. Although this might appear to be a questionable
method, it does provide insights as to whether there are specific components of JI that exert
particular impacts on economic growth. With respect to de jure JI, the respective results as
reported in Table 2, Column (1) support those from the baseline specifications. Since some
variables are positively and others negatively correlated with GDP growth, it is no surprise
that the index as an aggregate of those countervailing influences does not have any significant
impact. Moreover, nearly none of the single indicators exhibits a statistically significant individual impact on GDP growth. There is, however, one exception: The anchoring of the specification of procedures of the highest courts in the constitution is significant on the 5 percent
level and exhibits a positive sign. In addition, several variables show t-statistics that are
higher than 1 such that the hypothesis that all indicators of de jure JI together have no impact
of real GDP growth per capita can be rejected on the 10 percent level (F-statistic = 1.611).
In a next step, we thus drop individual variables by testing on their redundancy and keep
those variables for which redundancy is rejected. The final results of this procedure are reported in Column (2). Seven single components of de jure JI appear to have a common impact
on economic growth. At least, the hypothesis that they have no impact is rejected on the 5
percent significance level (F = 2.803). Again, the anchoring of the specification of procedures
of the highest courts in the constitution exhibits a positive sign, which is significant on the 5
percent level. In addition, the broad accessibility of courts and the court’s power for constitutional review are both significant at the 10 percent level and have a negative impact on economic growth. The drawback of the estimation results in Column (2) of Table 2 on single
components of de jure JI is that the impact of de facto JI is not controlled for. Including the
index of de facto JI (Column (3)) affects the results notably. We thus test again on redundancy
of different groups of variables and exclude those, for which redundancy cannot be rejected, a
procedure that finally leaves us with the estimated equation in Column (4). The hypothesis
that reelection possibilities of judges and discretion in the allocation of cases do not have a
joint impact on real GDP growth per capita cannot be rejected on any conventional significance level (F = 0.816). The anchoring of a specification of procedures, of the accessibility of
the highest courts as well as the term length of its judges in the constitution as well as the
broad accessibility to the highest court and the power for constitutional review do, however,
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have a joint impact on economic growth (F = 3.025). According to these results, mainly the
specification of the powers and procedures of the court have a (modest in statistical terms)
positive impact on economic growth. If they are specified in the constitution itself, there is a
greater degree of independence than if they are simply fixed by ordinary law. However, the
broad accessibility to highest courts and the power for constitutional review exert a negative
impact on economic growth. Neither the appointment procedure, nor judicial tenure, the legal
term length or publication requirements appear to play an additional role.
Table 3: OLS-Regressions of GDP Growth per Capita from 1980 to 1998 on De Facto Judicial Independence and Controls, Single Indicators
Variables
Measures against Income Reductions
of Judges
Adequate Payment of Judges Legally
Fixed
Effective Average Term Length of
Judges
No or Small Deviations from ‘Normal’
Average Term Length
Small Numbers of Effective Removals
before End of Term
No or Small Changes of the Number of
Judges
Real Income At Least Constant

(1)

(2)

(3)

(4)

(5)

0.207
(0.49)
-0.165
(0.22)
0.351
(0.35)
1.033(*)
(1.71)
0.505
(1.05)
1.378*
(2.02)
1.508**
(2.78)

–

–

–

–

–

–

–

–

0.389
(0.41)
1.180*
(2.23)
0.570
(1.22)
1.437*
(2.14)
1.458**
(3.14)

–

–

–

1.205*
(2.33)
0.577
(1.24)
1.428*
(2.14)
1.467**
(3.12)

1.148*
(2.10)
–

-0.548
(1.18)
–

-0.550
(1.18)
–

1.178*
(2.24)
0.584
(1.26)
1.414*
(2.13)
1.052*
(2.57)
–
–

–

1.483*
(2.06)
1.045*
(2.54)
–

Budget of the Highest Court At Least
Constant

-0.629
(1.11)

No or Small Number of Changes of
Relevant Articles of the Constitution

0.672
(0.70)

No or Small Implementation Deficit of
Court’s Rulings

0.485
(0.73)

–

–

–

–

F-statistics

3.112**

4.287**

5.056**

4.390**

5.280**

Standard Controls

Robust

Robust

Robust

Robust

Robust

R2

0.561

0.575

0.580

0.582

0.580

SER

1.700

1.672

1.662

1.658

1.663

J. -B.

0.909

1.965

1.845

1.426

1.499

73

73

73

73

73

Observations

For notes see Table 1. The estimation results for the Dummy for Transition Countries are not reported.

Following the same procedure of exclusion of variables, we obtain the main components of de
13
facto JI that have an impact on economic growth. According to the results in Column (5) of

13

Comparing the estimated equation in Column (1) with that in Column (5) of Table 3, the hypothesis that the
excluded variables are redundant cannot be rejected on any significance level (F-statistic = 0.522).

21
Table 3, the positive impact of de facto JI on economic growth is mainly obtained for countries with no or only slight deviations from the ‘normal’ average term length of judges, those
with a small number of changes of the number of judges and those countries that secure at
least a real constancy of judges’ salaries. These three variables each have a positive impact on
economic growth that is significant on the 5 percent level. Excluding one of these variables in
turn leaves the impact of the remaining two variables unaffected.
4.3

Interaction of Judicial Independence with Organizational, Constitutional, Legal
and Political Environment

As outlined above, judicial independence might work differently in different environments.
The organizational environment of the highest courts is described by three variables in this
paper. First, the legal origin of a country as a kind of legal tradition is included as an explanatory variable. La Porta et al. (1999) distinguish between English, Socialist, French,
14
Scandinavian and German legal origin. Column (1) in Table 4a contains the estimation results of the baseline specification including the two JI indicators and the legal origin dummies
of which we chose to exclude the Scandinavian legal origin dummy in place of the constant
term. The inclusion of the legal origin variables does not have an impact on the estimation
results of the two JI variables. As before, de facto JI is significant at the 1 percent level and
has a positive impact on economic growth, while de jure JI does not reach any significance
level. Of the legal origin variables, only socialist legal origin has a significant positive impact
although the hypothesis that the legal origin variables has no impact on economic growth is
15
rejected on the 1 percent significance level (F = 17.811).
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Please note that the dummy variable for socialist legal origin and that for transition countries are not identical because the latter comprises the former USSR countries and the Eastern European countries only, but
not China, Vietnam, Cambodia, and some African former socialist countries.
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That socialist legal origin has a significant positive impact should not worry because East European transition countries are controlled for by the dummy for Eastern European countries such that the Socialist legal
origin dummy mainly controls for China, Vietnam, Cambodia, and some African former socialist countries.

Table 4a: Regressions of GDP Growth per Capita from 1980 to 1998 on Judicial Independence and Controls, Interactions with Legal and Constitutional Environment
Variables

(1)

(2)

(3)

(4)

(5)

-0.032
(0.02)
1.970**
(2.98)

-0.476
(0.29)
1.959**
(3.20)

-0.852
(0.53)
2.922**
(3.41)

-0.357
(0.22)
2.041**
(3.12)

-0.373
(0.23)
1.969**
(2.71)

0.017
(0.03)
3.140**
(4.52)

–

–

–

–

–

–

–

–

French Legal Origin

-0.589
(1.21)

–

–

–

–

German Legal Origin

-0.528
(0.78)

–

–

–

–

F-statistic: Legal Origin

17.811**

–

–

–

–

Age of the Constitution

–

–

–

0.019**
(3.11)
-0.022*
(2.59)

–

Age of the Constitution *
De facto Judicial Independence

0.004*
(2.12)
–

–

–

Constitutional Court

–

–

–

-0.624
(0.70)

Constitutional Court * De
facto Judicial Independence

–

–

–

-0.537
(1.22)
–

-4.356**
(4.50)
Robust

-0.775
(0.87)
Robust

-0.637
(0.74)
Robust

-0.722
(0.77)
Robust

-0.700
(0.74)
Robust

F-statistics: De Facto Judicial Independence

–

–

5.838**

–

6.498**

F-statistics: Age of the
Constitution

–

–

4.830**

–

–

F-statistics: Constitutional
Court

–

–

–

–

0.835

R2

0.648

0.649

0.664

0.639

0.634

SER

1.554

1.572

1.540

1.574

1.586

J.-B.

4.758(*)

1.876

0.763

1.130

0.963

73

71

71

73

73

De jure Judicial Independence
De facto Judicial Independence
Additional Variables
English Legal Origin
Socialist Legal Origin

Dummy for Transition
Countries
Standard Controls

Observations

For notes see Table 1. Results for the standard controls and constant are not reported.

0.150
(0.13)

Table 4b: Regressions of GDP Growth per Capita from 1980 to 1998 on Judicial Independence and Controls, Interactions with Legal and Constitutional Environment
Variables

(1)

(2)

(3)

(4)

(5)

(6)

-0.418
(0.26)
1.904**
(3.17)

-0.379
(0.23)
0.909
(1.06)

-0.116
(0.08)
1.580**
(3.04)

-0.632
(0.43)
2.581**
(2.84)

-0.991
(0.58)
2.117**
(3.16)

-0.954
(0.54)
1.817**
(2.68)

0.119*
(2.07)
–

-0.120
(0.61)
0.298
(1.49)

–

–

–

–

–

–

–

–

Parliamentary System

–

–

1.190**
(3.46)

–

–

Parliamentary System * De
facto Judicial Independence

–

–

0.729**
(3.26)
–

-0.996(*)
(1.75)

–

–

Federalism

–

–

–

–

Federalism * De facto Judicial Independence

–

–

–

–

-0.235
(0.51)
–

-0.995
(1.02)
1.330
(1.04)

-1.091
(1.25)
Robust

-1.013
(1.15)
Robust

-1.374
(1.60)
Robust

-1.441(*)
(1.72)
Robust

-1.641
(1.48)
Robust

-1.567
(1.46)
Robust

F-statistics: De Facto Judicial Independence

–

5.688**

–

4.806*

–

5.595**

F-statistics: Checks and
Balances

–

6.718**

–

–

–

–

F-statistics: Parliamentary
System

–

–

–

6.881**

–

–

F-statistics: Federalism

–

–

–

–

–

0.559

R2

0.468

0.467

0.678

0.688

0.459

0.459

SER

1.577

1.578

1.488

1.463

1.625

1.625

J.-B.

2.758

2.261

1.903

1.285

0.177

0.028

73

73

73

73

63

63

De jure Judicial Independence
De facto Judicial Independence
Additional Variables
Checks and Balances
Checks and Balances * De
facto Judicial Independence

Dummy for Transition
Countries
Standard Controls

Observations

For notes see Table 1. Results for the standard controls and constant are not reported.
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Second, the organizational environment is captured by the age of the constitution. It could
be argued that de facto JI is higher in countries that have not had many changes in their constitutions for the last 40 years. This argument stems from the construction of the de facto index that includes information on changes in the number of judges since 1960, real constancy
of income and budget of judges since 1960 and so on. If the argument holds, newly created
16

Including that variable reduces the number of observations by 2 because it is difficult to assess the age of a
constitution in countries that do not possess a formal constitutional document like, e.g. England.
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countries with new constitutions would have a clear disadvantage by construction. Column (2)
of Table 4a presents the results of the JI augmented baseline model to which the age of the
constitution is included. The higher the age of the constitution, the higher is economic growth
of the respective country – ceteris paribus. The impact of the age of the constitution is significant on the 5 percent significance level. The JI augmented baseline model is however not
affected by the inclusion of that variable. In particular, the significant positive impact of de
facto JI remains robust. Interacting de facto JI with the age of the constitution reveals an interesting result. While the basic impacts of de facto JI and the age of the constitution remain
robust and keep their significant positive impacts on economic growth, the interaction term is
significantly negative. Countries with old constitutions experience significantly lower real
GDP growth per capita given that they have a high degree of de facto JI. Turning this result
around, it can be inferred that countries with new constitutions will experience higher growth
rates given that they have a high degree of de facto JI. Unfortunately, the partial correlation
coefficient between the variable “age of constitution” and de facto JI is -.31, implying that the
probability that a country with a young constitution manages to have a high degree of de facto
JI is rather low. The results are different if real per capita GDP is used as the dependent variable. De facto judicial independence has a positive impact on real GDP per capita with an
estimated coefficient of 3561.23 that is significant at the 5 percent level (t-statistics 2.20),
while the age of the constitution also exerts a positive influence of 58.75 that is significant at
the 1 percent level (t-statistics 5.18). An analysis of the interaction between both variables
reveals an insignificant positive effect for the interaction term, while the significance of de
17
facto JI is reduced to the 10 percent level (F = 2.788). Hence, the effect of age of the constitution on economic performance is independent of judicial independence.
Third and most importantly, the consequences of JI may depend on the underlying court
model. As argued above, constitutional review can be allocated to each court of a country as
in the U.S., to a specialized constitutional court that deals with constitutional matters as in
Germany or to a special body that is constrained to ex ante review as in France. With respect
to the relevance of JI, the Constitutional Court model might have an advantage over the other
two because it entails the power for ex ante and ex post as well as abstract and concrete review. Hence, a dummy variable being one for a constitutional court according to the Austrian
model and zero otherwise is included in the estimated equation. As reported in Columns (3)
and (4), neither the constitutional court variable nor its interaction term with de facto JI has

17

The detailed results can be obtained from the authors upon request. Extending the analysis to real per capita
GDP instead of growth is beyond the scope of this paper. It would also be preferable to analyze the impact
of judicial independence on total factor productivity. This will be one of our next projects.
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any significant impact on economic growth, while the impact of de facto JI remains robust
18
and keeps the significant positive impact.
In addition to the organizational environment, other constitutional provisions might shape the
impact of JI on economic growth. We focus on three different variables again. First, the extent
of checks and balances is included in the model by drawing on an ordinally scaled variable
provided by Beck et al. (2000). The higher the extent of checks and balances in a constitution,
the higher are the values of that variable. According to the results in Column (1) of Table 4b,
the more checks and balances a constitution contains, the higher is economic growth. This
variable is significant at the 5 percent significance level, but leaves the significant positive
impact of de facto JI unaffected. The interaction of de facto JI with the checks and balances
variable does not entail clear-cut results. The overall effect of both de facto variables remains
significant (F = 5.688), like the overall effect of checks and balances remains significantly
different from zero (F = 6.718). The interaction term is not significant however. If anything,
the existence of strong checks and balances enforces the impact of de facto JI on economic
growth.
Closely connected to the checks and balances discussion is the political economics analysis of
presidential versus parliamentary systems. In order to control for the differences in these systems, a variable provided by Beck et al. (2000) is used that adopts values of zero for direct
elections of the president, 1 for a strong president elected by an assembly and 2 for elections
of the head of state by the parliament. The results in Columns (3) and (4) of Table 4b indicate
that parliamentary systems have significantly higher growth rates between 1980 and 1998
than presidential systems. These results corroborate the findings by Persson and Tabellini
(2003, Chap. 7) who find that presidential systems have a lower labor productivity. While the
significantly positive impact of de facto JI remains robust in both equations, it is most interesting that the interaction term of de facto JI and the parliamentary system variable has a significant negative impact indicating that the growth enhancing effect of de facto JI in particular
19
exists in presidential systems. Finally, including a dummy variable for federalism as an ind icator for the extent of vertical checks and balances does not have any significant impact on
economic growth as Columns (5) and (6) in Table 4b reveal.

18

We estimated the same equation by re-coding the constitutional court variable such that the French model
was not taken together with the American model. In this case, the absence of a constitutional court is measured while the variable in Table 4a captures the presence of a constitutional court. The results remained
virtually the same. Perhaps an even more differentiated analysis must be left to our future research.

19

Caution in the interpretation of this result is, of course, warranted. From earlier research (Hayo and Voigt
2003), we know that parliamentary systems are significantly more likely than presidential systems to realize high degrees of de facto JI. It is thus possible to suspect that the few presidential systems that were
able to realize high degrees of de facto JI have been growing at faster rates than the large number of
presidential systems that were not able to realize high levels of de facto JI.

Table 4c: Regressions of GDP Growth per Capita from 1980 to 1998 on Judicial Independence and Controls, Interactions with Legal and Constitutional Environment
Variables

(1)

(2)

(3)

(4)

-0.443
(0.27)
1.870**
(3.31)

-0.580
(0.34)
1.108
(0.80)

-0.127
(0.09)
1.669*
(2.63)

-0.627
(0.41)
2.999**
(2.91)

–

–

Age of the Constitution * De facto
Judicial Independence

–

–

0.010*
(2.39)
–

0.015(*)
(1.94)
-0.013
(1.22)

Constitutional Court

–

–

-0.201
(0.38)

-0.231
(0.45)

Parliamentary System

–

–

0.936**
(3.71)

1.114**
(3.11)

Parliamentary System * De facto
Judicial Independence
Checks and Balances

–

–

–

–

–

Federalism

–

–

Free Press

-0.003
(0.16)
–

-0.010
(0.44)
0.022
(0.60)

0.018
(0.21)
-0.453
(0.98)
-0.005
(0.31)
–

-0.563
(0.94)
0.018
(0.20)
-0.297
(0.65)
-0.002
(0.14)
–

-1.073
(1.21)
Robust

-1.139
(1.23)
Robust

-1.753(*)
(1.70)
Robust

-1.575
(1.54)
Robust

F-statistics: De Facto Judicial
Independence

–

5.623**

–

3.047*

F-statistics: Free Press

–
–

0.178
–

–
–

–
2.321

–

–

–

6.215**

R2

0.630

0.628

0.572

0.578

SER

1.594

1.599

1.468

1.457

J.-B.

1.529

1.300

1.389

1.521

73

73

61

61

De jure Judicial Independence
De facto Judicial Independence
Additional Variables
Age of the Constitution

Free Press * De facto Judicial
Independence
Dummy for Transition Countries
Standard Controls

F-statistics: Age of the Constitution
F-statistics: Parliamentary System

Observations

For notes see Table 1. Results for the standard controls and constant are not reported.

With respect to the political environment of JI, only the results of the free press are shown in
the first two columns of Table 4c. Neither the free press, nor the interaction term has any significant impact on economic growth while de facto JI remains robust. In addition, we analyzed the impact of ethnic fractionalization and political stability in this model of economic
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growth. Since the results are pretty much in line with those reported by Feld and Voigt
(2003), we abstain from reporting them here. Finally, all different organizational, constitutional and political variables are included in the model jointly with the two JI indicators. The
results are reported in Columns (3) and (4) of Table 4c. As before, de facto JI keeps its remarkably robust impact on economic growth while the age of the constitution and the parliamentary system variable keep their impact from the above analysis under ceteris paribus conditions. The single interaction terms are not significant any more. We chose to show only
those for the two variables mentioned before. The two de facto JI variables (F = 3.047) and
the two parliamentary system variables (F = 6.215) are jointly significant, while the two age
of constitution variables (F = 2.321) are not. Still these two reported interaction terms keep
their signs from the analysis before such that some modest support for these hypotheses remains.
5

Consequences for Constitutional Design

Until now, we have solely reported the statistical significance of JI on economic growth. For
issues of constitutional design, this is, of course, insufficient. Advising constitutional designers to put great emphasis on creating the prerequisites for an independent judiciary will only
be justified if its effects are also economically significant. This is indeed the case: a switch
from a totally dependent to a totally independent judiciary would – ceteris paribus – lead to an
20
increase in growth rates of between 1.5 to 2.1 percentage points according to our estimates.
This is an enormous increase in economic growth which implies that real per capita GDP of a
country with such an extreme constitutional switch would double in 33 to 47 years.
Taken at face value, the consequences of our analysis for constitutional design are quite obvious: With respect to de jure JI, (i) the specification of the court procedures in the constitution,
(ii) the accessibility of the highest court, and (iii) the term length of its judges have a (modest
in statistical terms) positive impact on economic growth. It would thus seem that special emphasis should be given to these three issues. However, establishing a broad access to the highest courts by individuals as well as enabling the court by constitutional means for constitutional review do not appear to be conducive to economic growth. At first sight this might
contradict the separation of powers view. Both characteristics of independent courts extend
their veto power such that political stalemate might result. This is clearly counter-productive
in economic terms. Neither the appointment procedure, nor judicial tenure, the legal term
20

The switch in judicial independence in that example is the range of the de facto JI variable. The growth
rates mentioned in that example are derived from the minimum and maximum estimates in our regressions without interaction terms. – According to comparative institutional analysis, the net present value of
additional growth would have to be compared with the costs of establishing a (more) independent judiciary. Only if the former figure is larger than the latter a sufficient reason for trying to implement a (more)
independent judiciary exists.
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length or publication requirements appear to play an additional role. It should be noted that it
is the specification in the constitution that matters instead of the relative term length of judges
for example vis-à-vis the other branches of government, as conjectured by Padovano, Sgarra,
and Fiorino (2003). The key to understand this result lies in the fact that constitutional revision is more costly such that judges are more strongly insured against discretion of other
branches of government. These results lend support to the hypothesis that the entrenchment of
JI in the constitution is important compared to its foundation in simple legislation. In turn,
this leads to the advice to fix procedures and powers of the judiciary in the constitution.
With respect to de facto JI, our results indicate that no or only slight deviations from the
‘normal’ average term length of judges, a small number of changes of the number of judges
and keeping judges’ salaries at least constant in real terms make up for the overall strong impact of de facto JI on economic growth. The first two components are a result of the constraints that the other branches of government have displayed vis-à-vis the judiciary. The last
component supports the notion that judicial independence is also a function of monetary rewards. If the members of one of the other government branches determine judges’ salaries,
this raises incentives to take the preferences of these members explicitly into account. These
results lead to two suggestions: (1) Reduce the actual use of discretionary power of the other
branches of government vis-à-vis the judiciary; (2) pay judges adequately.
That an old and stable constitution is not necessarily a precondition for de facto JI to exert its
positive impact on economic growth is good news for countries willing to pass a new constitution with increased JI. Moreover, the positive impact of de facto JI is independent of the
legal origin of a country and the court type. One size does thus not necessarily have to fit all.
Other considerations in the choice of the court structure can come in without having to make
cuts in the aim of setting up the judiciary in a way that is maximizing the probability to experience economic growth. De facto JI interacts, however, with the basic constitutional provisions. According to our results, JI positively influences economic growth particularly in
presidential systems. It appears to be a necessary component of the checks and balances or the
separation of powers in presidential systems. This leads to the advice to introduce high extents of de facto JI in order to restrict the powers of a strong president.
But a word of caution concerning these recommendations is in order: we have focused on one
important part of the constitution – the judiciary – and possibilities to make it effective. Yet,
the introduction of judicial independence in an environment otherwise completely hostile to
economic development might not have many beneficial effects: what happens if you formally
introduce judicial independence, but the legal rules that the judiciary is to decide upon are
inadequate for development? What happens if a newly established regime keeps the old corrupt judges and endows them with independence? This shows that judicial independence can
only be one part of a larger picture; as such it is not sufficient to induce additional growth.
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A recent issue of the World Development Report (2002,chp. 6) has dealt with one part of the
problem, namely judicial efficiency and proposes (i) increased accountability of judges, (ii)
simplification, and (iii) increased resources. Increased accountability is supposed to be obtained by information on judicial performance, judges who work on individual calendar, a
reporting of judicial statistics. Moreover, open trials would enable everybody to observe
judges’ conduct and keep them accountable. While we have not explicitly dealt with judicial
accountability in this paper, Hayek’s (1960, 192) suggestion to supplement judicial independence by instruments of direct democracy in order to make judges accountable is well worth
noting again. Curiously enough, it is often representatives of the legal science like lawyers,
law professors and judges who oppose the introduction of direct democracy.
The paper has not dealt with the political economy of JI. From the empirical support for the
hypothesis that JI is conducive to economic growth we have inferred that it should be designed on the constitutional stage. Yet, an independent judiciary can make the lives of go vernment members more complicated because it acts as an additional constraint upon their behavior. If members of the legislature and the executive are crucial for constitutional design,
considerations as these will often prevent them from installing an independent judiciary.
Finally, de facto judicial independence is what matters most. Despite the fact that the age of
the constitution does not appear to be a precondition of de facto JI, it is not sufficient to write
JI in new legal or constitutional documents without acquiring some reputation that the state
lives up to JI de facto. Reputation building still is a time consuming and costly exercise and
moreover its dynamics are asymmetric in the sense that it is difficult to build up but easily and
quickly destroyed. Both the political economy aspect and the importance of factual JI indicate
the potential for time inconsistency in actually creating an independent judiciary.
6

Conclusions and Out look

In this paper, we have investigated the impact of judicial independence (JI) on economic
growth for a cross section of about 80 countries. By extending the analysis of Feld and Voigt
(2003), we use two indicators of JI introduced by them, one measuring de jure and another
measuring de facto JI. Basically, the results of Feld and Voigt are reproduced for a larger
sample, although they are stronger and more robust: De facto JI has a strong, significantly
positive impact on economic growth, while de jure JI does not. Differentiating the impact of
single components of both indicators and looking at their interaction with the organizational
and constitutional environment, some suggestions for constitutional design are obtained. First,
it appears to be useful to specify procedures and powers of the judiciary in the constitution
instead of granting independence only legally. Second, reduce the actual use of discretionary
power of the other branches of government vis-à-vis the judiciary and pay judges adequately.
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Third, introduce high extents of de facto JI in particular in presidential systems in order to
restrict the powers of a strong president.
The most important issue for future research seems to be to improve our knowledge concerning the channels through which JI has an impact on economic growth. One way to approach
this issue is to estimate the amount of additional (foreign direct) investment that is triggered
by having a more independent judiciary on the one hand and to estimate the growth in productivity of capital already in use that can be attributed to an independent judiciary. Another
way to approach this issue is to go back to our story that there are three paradigmatic interaction situations that could be influenced by the existence of an independent judiciary, namely
interactions between private citizens, interactions between citizens and the state, and interactions between government branches. The first interaction situation is within the realm of private law, whereas the other two situations are within the realm of public law. Knowing more
about the channels through which JI has an impact on economic growth would, of course,
enable us to give constitutional advice on a more solid basis.
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