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That the SAU Executive Committee recommends an
amendment of the SAU constitution to reflect the new
restructuring as in Conference |, 11, lll above.

A. The SAU Executive Committee recommends to the
SAU Business Session that the conference
boundaries within its territory be restructured as per
action 140/35/02 of 17 March, 2002 of Special
Business Session and that the implementation shall
be as follows:

1. The SAU Business Session, 20 November, 2005,
will be asked to reaffirm realignment of conference
boundaries.

2. The SAU shall, in térms of GC Working Policy B65
05 convene constituency meetings in order to
formally constitute new conferences as per A above
as follows:

* Gonference | to be held on 19 March 2006
* Conference Il io be heid on 26 March 2006

3. Affected constituencies - in the fterritory of the
restructured conferences shall have an opportunity
to align themselves with the restructured conference
design by the timelines stipulated herein-above.

4. Where such alignment as envisaged above is not
realised by the said date, : the restructured

conferences shall come into effect and be
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constituted on the basis of membership in that
territory.

5. Should there be churches/members that do not align
themselves by the said date, the newly formed
conferences shall set up appropriate ministry to
reach out to such churches/members in order to
secure their acceptance of the restructured
conferences.

6. The draft constitution already negotiated and agreed
by the executive committees in the affected
territories shall be used as a basis for constituting
the new conferences.

B. The recommendations comaineé herein shall have
the effect of rescinding action 140/35/04 taken on 14
March 2004 as contained in Supplement B of that

minute.”

[20] The material factual circumstances surroundihg the
resolution are the following. As a resﬁlt of the history of our
country local conferences were established with
overlapping geographibal territories but divided along racial
lines. By 1990 the TC, TOC, Cape Conference and
Southern Hope Conference were such local conferences.

The geographical territories of both the TC and the TOC
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included the previous Transvaal Province, but the TC was
then a white organisation whereas the TOC was not. The
same then applied to the Cape Conference and Southern
Hope Conference. The territories of both of them included
the then Cape Province, but the one was a white
organisation and the other not. Aisd there were then two
union conferences of the church with overlapping

geographical areas, similarly divided on racial basis.

[21] In the light hereof the General Conference on 11 October
1991 resolved that the two Southern Africa union
conferences be merged into a new unified conference.
This subsequently took piac.e and the union confereﬁce
(first defendant) was so established. The General
Conference at the same meeting also resolved ;chat “local
conferences and fields be merged into nev;r unified

structures with boundaries drawn geographically”.
[22] Consequently, on 11 November 2000, the wunion

conference business session adopted the following

guidelines for restructuring, namely:
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“4. The Biblical imperative for unity;
2. The socio-political situation;
3. Restructuring for effectiveness and efficiency;

4. Tithe percentage allocations.”

The union conference business session also resolved that
new local conference boundaries in South Africa shall follow
the (new) provincial boundaries and appointed a
restructuring committee to investigate and to report to the
executive committee of the union conference before the

middle of 2002.

[23] On 17 March 2002 the executive committee of the union
conference accepted the so-called revised traditional model
for the new conference structures in Southern Africa,
recommended by the restructuring committee. In terms of
this recommendation and decision, boundaries of local
conferences within the territory of the union conference

were to be aligned as follows:

“Gonference |. Limpopo Province, Gauteng, NW/Province,

Mphumalanga (Swazila nd included later)

Conference Il. KNFC, FS (TOC), (Lesotho included later)
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Conference lll. E/Cape, W/Cape, N/Cape (+ TOC), St Helena
Conference IV. Lesotho
Conference V. Swaziland

Field VI. Namibia”

According to the restructuring model thus accepted, it was
inter alia envisaged that both the TC and TOC would form
part of a new conference within the area previously known
as the Transvaal. The TC initially exhibited resistance
hereto but during 2004, 79,8% of the business session of
the TC voted in favour of what they referred to as the
merger, subject however to an acceptable constitution for
the conference being put forward. According to the
evidence of pastor Botha this resolution was never
rescinded. Such constitution was negotiated and a draft
constitution approved by both the executive committees of
the TC and the TOC. On 18 September 2005 however, a
special business session of the TC rejected the draft
constitution with a vote of 55,34% opposed and 44,67% in
favour. At this meeting the provision in the constitution of
the TC that it may be dissolved only by a % majority vote of
delegates present and voting at any regular or special

business session of the TC, was reaffirmed.
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[24] On 6 November 2005 the executive committee of the union
conference voted to recommend to the executive
committee of the division that the aforesaid revised
traditional model for the alignment of conference
boundaries in Southern Africa be accepted. In respect of
implementation thereof the executive committee of the
conference in effect recommended to the executive
committee of the division the acceptance of the resolution.
On 7 November 2005 the executive committee of the
division approved this recommehdation and resolved that
the conferenceffield boundaries of the union conference
shall be restructured in terms of the resolution. On 20
November 2005 the union conference business session
adopted the resolution including the proposed amendment
of its constitution. The union conference business session
of course included delegates from both the TC and the
TOC. The resolution was accepted by a vote of 163 for

and 28 against.

[25] For reasons that are unnecessary to canvass, the dates of

19 March 2006 and 26 March 2006 mentioned in the
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resolution were changed around. The Cape Conference
and the Soutﬁern Hope Conference subsequently
implemented the resolution. It would appear that as a
result thereof the TOC congregations in the previous Cape
Province are presently included in the new Cape
Conference. On 26 March 2006 delegates of the TC and
TOC gathered for the purpose of formally constituting the
new Northern Conference. The respective delegations of
" the TC and TOC were each constituted in the same
manner as required for a business session. For reasons
that are not clear from the evidence, this meeting however
never actually commenced. Such meeting also has not
been reconvened in the period between 26 March 2006

and the institution of the present litigation.
[26] It is common cause that the resolution is based on
paragraph B65 — 05 of the General Conference working

policy. B65 — 05 at the time provided as follows:

“B 65 Territorial Adjustments in Conferences / Missions /

Unions
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B 65 05 Territorial Adjustments or Resizing of Territories —
If it is proposed to make territorial adjustments between local
fields or between unions, or to resize the territorial units, the
proposal shall be considered by the executive committee of
the next higher administrative organization, at a time when a
full representation of the territories and organizations involved
is present.

2. If the proposal is approved by the executive committee of
the next higher level of church organization, the proposal shall
then be routed to the executive committee of the division, in
the case of local field teritories, and of the General
Conference, in the case of union territories, where, in each
case, the final decision shall be made.

3. If the territory of a conference or union conference is
involved, the administration of the next higher organization
shall use its discretion to examine constitutions and legal
requirements to determine whéther a constituency meeting

should be called and, if so, at what point(s) in the procedure.”

The resolution, being in respect éf local conferences, was
in fact considered by the executive committee of the next
higher administrative organisation, that is the union
conference at a properly constituted meeting thereof. The
resolution .was subsequently approved by the executive

committee of the next higher level of church organisation,
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that is the division. The business session of the union
conference resolved as is envisaged in subparagraph 3 of

B 65— 05.

[28] Counsel for the plaintiff conceded that B65 — 05 would
apply if territorial adjustment of local conferences was
involved. This concession is clearly correct. It is born out
by the General Conferencé working policy provisions
specifically dealing with discontinuation of conferences,
establishment of new conferences and merger of local
conferences. The term local fields in B65 — 05 in context
refers to local conferences and both local conferences and

union conferences are territorial units.

[29] As a result of the withdrawal of their claims by the first and
second plaintifis and the subsequent concession by the
counsel for the plaintiffs as well as an amendment asked
for during argument, the plaintiffs’ claim the following

substantial relief:

I That the decision taken by the union conference

which has the effect that the TC merges with the
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TOC andlor which has the effect that the TC and
TOC will cease to exist as local conferences, is ultra
vires.

ii. That it be declared that the TC and TOC have not
been dissolved and that all members of the TC prior
to November 2005 are still members of the TC.

ii. That it be declared that paragraph B 65 — 05 of the
working policy does not entitle the union conference
to unilaterally dissolve the TC and/or the TOC and/or
adopt a resolution and/or take a decision that the TC

and TOC should merge into one conference.

The argument upon which the relief is claimed is first, that
no territorial adjustment or resizing of territories are
involved in the resolution a.nd that the resolution, based as
it is on B 65 — 05, is therefore ulfra vires the powers of the
union conference and invalid and second, that this is
specifically illustrated by paragraph A of resolution, namely
that unilateral dissolution of the TC and forming of the new
Northern Conference took place as a result of the meeting

of 26 March 2006 not taking place.
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[31] Both these propositions are however refuted by the
evidence. It was conceded in evidence, readily by pastor
Botha and pastor Spencer and reluctantly by Dr Ficker, that
the resolution indeed envisaged the adjustment of the
boundaries of the local conferences within the territory of
the union conference. These concessions are undoubtedly
correct. This can inter alia be illustrated by the following.
The territory of the TOC included congregations in the
Northern Cape and the Free State Provinces. In terms of
the resolution the boundaries of the TOC would be
readjusted by relinquishing its territory in the Northern
Cape to the new Cape Conference and its territory in the
Free State the new Kwazulu Natal/Free State conference.
Also the territorial boundaries of the Southern Hope
Conference included congregations in Kwazulu Natal,
which in terms of the resolution would be included in the

KwaZulu Natal/Free State conference.

[32] It is of course correct that on the face of it the resolution
provided as counsel for the plaintiffs indicated. But this is
not a case where the integration rule applies. There is no

reason why the court cannot take cognisance of the actual
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facts in respect of the resolution. This is also a matter of
internal church administration and the court should in my
judgment where possible defer to what the organ of the
church that took the resolution says that it means. - In the
present case both the facts and the meaning given to the
resolution by the defend_ants are clear. The evidence of
both pastor Botha and pastor Spencer show that after 26
March 2006 and to this day the TC in all respects continued
to exist and to function as before and that the relationship
and interaction between the TC and the union conference
remain unaffected. What is more, this was expressly
admitted by the defendants in open court in cross-
examination and argument before me. Counsel for the
defendants made it very clear what the position of the
defendants is on this point, namely that the resolution
should not be interpreted and was not interpreted by them
to mean that there was an automatic dissolution of the TC
and establishment of the new Northern Conference. The
defendants’ position is that the constituency meeting in
order to formally constitute the new Northern Conference
has not yet taken place inter alia as a result of the

intervention of the present litigation, that it still has to take
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place, that in the light hereof the TC continues to exist and
will continue to exist until the new conference is formally
constituted, as the TC will in this regard only be dissolved
as a result of the formal con_stitut'lon of the new conference.
Despite the wording of the resolution therefore, it is
common cause that the TC has not been dissolved and
remains in existence and that | the new Northern

Conference has not yet been brought into existence.

As | have found that the defendants did not act ultra vires
and that it is not disputed that the TC (or TOC) has not
been dissolved, the relief claimed cannot be granted. It

follows that the action must be dismissed.

The defendants are of course the successful parties. |
have however concluded, in the exercise of my discretion
in respect of costs and for the reasons that follow, that
there should be no order as to costs. It is clear that the
meaning that the resolution conveyed on the face of it
played a major role in the institution and the prosecution of
the litigation by the plaintiffs. ~ The defendants are

responsible for wording this resolution in such a2 manner as
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not to reflect their true intention and for so leading the
plaintiffs up to the wrong path. Only at the trial did the
defendants make it clear that they admit that the TC
continues to exist. The defendants insisted that the
congregations have no legal personality and this resulted in
substantial evidence and argument on that point. As
pointed out above, the defendants are unsuccessful in that
respect. In my view however the most imbortant aspect is
the following. The parties are part and parcel of one
church. The parties will in future have to work together in
reconciliation, trust and brotherhood, particularly, on my
aforesaid finding, in order to implement the resolution. An
award of costs in these proceedings can be or can be
perceived as a stumbling biock in this regard and should in
my judgment be avoided in the particular circumstances of

this case.

[35] The action is dismissed. There is no order as to costs.
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