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Effects of Statutes Requiring Psychiatrists to Report

Suspected Sexual Abuse of Children

Fred S. Berlin, M.D., Ph.D., H. Martin Maim, Ph.D., and Sharon Dean

Objective: Reporting of child sexual abuse is mandatory in all 50 states. Conceptual

distinctions between privileged communications and mandatory reporting are reviewed, and

the impact of recent changes in Maryland’s reporting laws is examined. Method: Beginning

in 1 964 Maryland law required reporting ifabuse was suspected when a physician examined

a child. In 1 988 reporting of disclosures by adult patients about child sexual abuse that

occurred while they were in treatment was mandated. In 1 989 all patient disclosures, even

about such abuse that occurred before treatment, became reportable. During the period of

statutory changes, the Johns Hopkins Sexual Disorders Clinic had kept track of adult pa-

tients who referred themselves for treatment and adult patients’ disclosures of child sexual

abuse. This allowed analysis of the impact produced by changes in the reporting require-

ments. Results: 1) Mandatory reporting of disclosures about prior child sexual abuse de-

terred undetected adult abusers from entering treatment. The rate ofself-referrals when such

reporting became mandatory in 1 989 dropped from approximately seven per year (73 over

a 1 0-year period) to zero. This may have caused some unidentified children to remain at risk.

2) Mandatory reporting deterred patients’ disclosures about child sexual abuse that occurred

during treatment. In 1 988 the disclosure rate during treatment dropped from approximately

2 1 per year to zero. This deprived clinicians of information important for early intervention.

3) Mandatory reporting failed to increase the number of abused children identified. The

number identified secondary to such disclosures was zero. Conclusions: Optimal protection

ofchildren, as well as treatment for adult patients, may be better accomplished by legislation

that supports options other than reporting.

(AmJ Psychiatry 1991; 148:449-453)

T � types of statutes determine whether commu-
nications between a patient and a psychiatrist

must remain confidential. Statutes on privileged corn-

munications forbid a psychiatrist to disclose informa-

tion without a patient’s permission. Statutes on man-
datory reporting require that information be divulged
even if a patient objects. Mandatory reporting takes
precedence over privileged communications.

In all SO states, reporting of suspected sexual abuse
of children is mandatory (1). The relevant statues were
enacted because of well-intentioned concerns about

protecting children, but enactment was not necessarily
based on data demonstrating such statutes’ effective-
ness. Modifications of statutes on mandatory reporting
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in the state of Maryland have afforded an opportunity

to assess effectiveness empirically.
One intent of this paper is to review briefly the dif-

ferences between privileged communications and man-
datory reporting. A second intent is to present data
from Maryland that raise questions about whether
mandatory reporting of suspected sexual abuse of chil-
dren (which eliminates confidentiality) invariably
serves its intended purpose.

PRIVILEGED COMMUNICATIONS

The Hippocratic oath states, “All that may come to
my knowledge in the exercise of my profession
. . . which ought not to be spread abroad I will keep
secret and will never reveal.” The tradition of main-
taming patients’ confidences is old and time-honored.

However, time-honored traditions are not synony-
mous with statutory protection. Therefore, histori-
cally, patients and their psychiatrists have supported
efforts to codify requirements that communications be-
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tween them remain confidential. The statutory privi-
lege belongs to the patient.

Various sorts of communications are protected by
statute. These include communications between the
clergy and penitents and those between attorneys and
clients. In some states, even though psychiatrist-patient
privilege is recognized, physician-patient privilege is
not (2).

An amicus brief presented to the U.S. Supreme
Court by the APA emphasized that “an effective psy-
chotherapeutic relationship is premised on confidenti-
ality. It is a fundamental prerequisite to successful di-
agnosis and treatment” (3). Analogously, the courts
defined the rationale underlying attorney-client privi-
lege: “A lawyer can act effectively only when he is fully
advised of the facts and the client’s knowledge that a
lawyer cannot reveal his secrets promotes full disclo-
sure” (4). Mandatory reporting, in superseding confi-
dentiality, may make accurate diagnosis and successful
treatment difficult.

Privileged communications notwithstanding, psychi-
atrists are ordinarily required to intercede if they know
about an intended future dangerous act. Patients’ dis-
closures about their previous acts, even those of a
criminal nature, however, are ordinarily privileged.

Patient privilege is not absolute. Exceptions may oc-
cur, for example, when information must be divulged
in order to place a patient in a medical facility (5). Such
exceptions permit information to be divulged but do
not mandate it. Communicable diseases may have to
be reported, but this does not ordinarily create a con-
flict of interest between the patient and society.

MANDATORY REPORTING

In a free society, neither private citizens nor physi-
cians are ordinarily compelled to act as informants for
the state. It is not a crime if one exercises the prerog-
ative not to report his or her neighbor for public in-
toxication. Psychiatrists are, however, required by
statute to report suspected child abuse. Legislative
changes were made in the requirements for reporting
child abuse in Maryland in 1964, 1988, and 1989.

The first such law to be proposed in Maryland came
before the legislature in 1963. Because of fears of pos-
sible civil suits against reporting psychiatrists, it was

not enacted until the following year. The 1964 statute
mandated reporting when suspicions of abuse emerged
during clinical examination of a child. It did not man-
date reporting the disclosures made by adult patients
in psychotherapy (6).

In 1987 the state legislature enacted a new statute
(7), which required reporting of child sexual abuse dis-
closed by adult patients seeking treatment or in treat-
ment. However, the new statute allowed a three-part
exclusion. Reporting was not required if 1) the sus-
pected abuse occurred before the adult patient initially
sought treatment, 2) knowledge about the abuse was
derived solely from the patient’s disclosures, and 3) the

patient was seeking professional assistance from a pro-

gram specializing in the treatment of pedophilia. The
intent of the exclusion was to encourage adults whose
sexual involvements with children had gone undetec-
ted to come forward so that the abuse would end. The
law became effective on July 1, 1988.

This exclusion generated intense political emotion.
Lay opponents labeled it the “Pedophile Protection
Bill,” while professional organizations such as the
Maryland Psychiatric Society took no stance. There
was much opinion and few data. Within a year the
state legislature removed the exclusion. As of July 1,
1989, all disclosures suggesting sexual abuse of chil-
dren by adult patients seeking treatment or already in
treatment had to be reported. The only remaining cx-
ception was if such reporting violated aspects of attor-
ney-client privilege.

Maryland law had been modified, then, in at least
three significant ways. 1) From 1964 until 1988, sexual
abuse of children disclosed by adult patients did not have
to be reported. 2) As ofJuly 1, 1988, reporting of such
disclosures became mandatory, but generally only if the
abuse had occurred after the adult had entered treatment.
3) As of July 1, 1989, 1 year later, disclosure of abusive
behavior that occurred before the adult patient entered
treatment also had to be reported.

Because of these statutory changes, it became possi-
ble to look at several issues. 1) Had these changes
affected the frequency of patients’ disclosures of child
sexual abuse that occurred while the patients were in
treatment? 2) Had the changes affected the frequency
of disclosures by prospective patients about abuse that
occurred before treatment? 3) Had the changes had an
impact on the frequency with which adults were corn-
ing forward to report previously undetected abuse? 4)
Had the changes had a positive impact on the number
of child victims identified through adult patients’ dis-
closures?

DISCLOSURE DURING TREATMENT

The Johns Hopkins Sexual Disorders Clinic, as cur-
rently constituted, has specialized in the evaluation

and treatment of paraphilic disorders since 1979. Pa-
tients can receive treatment in prison, as hospital in-

patients, or as outpatients in the community. Over the
past several years, the number of individuals in treat-
ment in the community at any given time has remained
relatively constant, varying from approximately 180 to
220, 98% of whom are male. About 55% have diag-
noses of pedophilia.

In treating patients with paraphilia and related disor-
ders, it is crucial to document treatment outcome. There-
fore, the clinic has developed a systematic method for
tracking both criminal recidivism (behavior resulting in
arrest) and clinical relapse (8). An initial step in that pro-
cess involves recording relevant information on a stand-
ardized relapse report form. The form is divided into
several sections. One section documents the initial source
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FIGURE 1. Disclosures of Relapse Into Sexual Abuse of Children by
Adults in Treatment at a Maryland Clinic

28 . #{149}self disciosurss

x #{149}#ofpatisnts
self disclosing

w

:D

z

I � I I

8

4

0
I I a I I

YEAR
.-.. Mandatory-’

Reporting
Required

BERLIN, MALIN, AND DEAN

Am J Psychiatry 148:4, April 1991 451

of the relapse report, such as a patient’s disclosure during
therapy. The form also documents type of abuse during
the relapse (e.g., exposing, touching, intimate sexual con-
tact, or penetration).

These data were available for much of the time
during which the changes in Maryland law were tak-
ing place. Therefore, it was possible to determine
what effects, if any, these changes had produced on
patients’ disclosures about child abuse while they were
in treatment.

OUTCOME

Figure 1 shows both the total number of patients
who made disclosures about child abuse and the total
number of these disclosures. The data are restricted to
disclosures about sexual involvements with children
that occurred while the adult patients were in treat-
ment at the clinic (i.e., relapses) between 1984 and
1990. The number of disclosures exceeds the number
of patients because some patients made more than one
disclosure. None of the patients had been accused by
others of criminal wrongdoing at the time the disclo-
sure was made. The way in which the disclosures were
dealt with clinically is discussed later in this paper.

The clinic had begun formally tracking disclosures
in 1984. Between Jan. 1, 1984, and July 1, 1988, pa-
tients’ disclosures regarding relapse during treatment
did not have to be reported. During that time, the rate
of disclosures was a little less than two per month (or
about 21 per year). AfterJuly 1, 1988, when the Mary-
land law changed and required that such disclosures be
reported, the number dropped to zero, where it has
remained since. Because patients made no disclosures
of relapse during treatment after the law changed, no
children at risk could be identified. The rate of disclo-
sures about offenses that did not have to be reported
(e.g., those not involving children, such as voyeurism
or exhibitionism) did not drop off during this time.

Analysis of the types of relapses disclosed by pa-
tients before July 1, 1988, revealed that 72% (67 of 93
disclosures) were about actions in which there was no
adult-child genital contact, for example, unsuccessful
propositioning of child prostitutes, voyeurism involv-
ing a child while masturbating, or touching a young-
ster on the thigh and being privately aware of experi-
encing sexual excitement. Of the 26 disclosures of
genital contact, the majority (N= 1 7) were related to

fee-for-sex interactions with male adolescents. Patients
making a sincere effort to succeed in treatment would
be unlikely to fail initially in an extreme fashion (e.g.,
by engaging in intercourse with a sexually naive
youngster). In this sense, the types of relapses disclosed
by the patients were generally compatible with what
might be expected from persons trying to succeed in
treatment but struggling.

Prior to July 1, 1988, when a patient made a disclo-
sure, a variety of clinical actions were quickly initiated.
These included immediate hospitalization, voluntary

aBefore July 1. The number for the first 6 months of 1988 was

projected to a yearly rate by doubling it (projected disclosures=24,
actual disclosures= 12).

bAfterJuly 1.
cBeforeJuly 1.

removal from the home when indicated, or voluntary
initiation of pharmacotherapy to suppress sexual ap-

petite. In no instances were patients knowingly permit-
ted to continue improper sexual activity. The availabil-
ity of this type of clinical information allowed early
intervention-intervention that is no longer possible in
the absence of such disclosure.

ADULTS ENTERING TREATMENT FOR PREVIOUSLY

UNDETECTED ABUSE

For approximately the past 1 1 years, the Johns Hop-

kins clinic has maintained a record of patients who
have sought treatment although no criminal allega-
tions have been made. Prior to July 1, 1989, patients
whose sexual involvements with children had previ-
ously gone undetected could seek treatment without
fear of criminal jeopardy. Even so, such self-referrals
could be difficult. Some prospective patients probably
worried that they would be reported even if the law did
not require it. Indeed, this had occurred at other treat-
ment facilities. Stigma and shame could also act as
deterrents. Prospective patients may not have known
where to go to find help, and denial and rationalization
regarding the need for help are common.

Figure 2 shows that in spite of such difficulties, a



FIGURE 2. Self-Referred Adults Entering Treatment at a Maryland
Clinic After Previously Unreported Sexual Abuse of Children (pro-
jected N=75, actual N=73)
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aBefore July 1. The number for the first 6 months of 1989 was

projected to a yearly rate by doubling it.
bAfterJuly 1.
cBeforeJuly 1.

total of 73 self-referred patients who had previously
engaged in some type of sexual activity involving chil-
dren entered treatment at the clinic between Jan. 1,
1979, and July 1, 1989. They were not facing criminal
allegations at the time they entered treatment, and
none of their disclosures, to the best of our knowledge,
subsequently came to the attention of criminal justice
authorities. The rate of self-referrals of this sort be-
tween Jan. 1, 1979, and July 1, 1989, was approxi-
mately seven per year, or one every 2 months. A year
after the law changed on July 1, 1989, not a single
self-referred patient not facing criminal charges who
had a previously undetected history of sexual activity
with children had entered treatment.

During the first several months following implemen-
tation of the 1989 statute, clinic lawyers were of the
opinion that reporting was not required if a patient
was referred by an attorney for evaluation (as opposed
to treatment). Prospective patients who contacted the
clinic were told this. During that time period, five pa-
tients, all of whom were unknown to the criminal jus-
tice system, inquired about evaluation under attorney-
client privilege. None of them, however (including four
following the advice of their attorneys), was willing to
enter treatment if doing so required reporting to crim-
inal justice authorities. It is not surprising that attor-
neys had advised against such self-incrimination. A re-
view of our clinical records revealed that four patients,
seen previously after having disclosed their child sex-
ual abuse elsewhere and having been reported, even-

tually had been sentenced to a total of 1 10 years in
prison.

On Feb. 8, 1990, the Attorney General of Maryland
gave the opinion that individuals seeking psychiatric
evaluation who have not been criminally charged, even
if they are referred by a lawyer, are not protected by
attorney-client privilege (9). No patients with histories
of previously undetected sexual involvement with chil-
dren have pursued evaluation at the clinic since that
time.

Persons who had referred themselves before July 1,
1989, had a variety of vocations. There was a priest
who had begun nongenitally fondling boys after hay-
ing been prescribed testosterone for a medical condi-
tion, an attorney fearful of disbarment if incest with
his daughter were disclosed, and a schoolteacher who
had nongenitally fondled students. There was also a
father of several adopted children who feared that he
and his wife would lose them, an adolescent counselor
employed at a boys’ home, a social worker who had
fondled his grandchild, and a security guard who had
had sexual contacts with children while employed at
an art gallery. Neither they, nor in some cases their
families, had been willing to identify themselves and to
enter treatment before being assured that reporting to
the criminal justice system was not required.

In response to clinical intervention, a number of the
73 patients who had sought treatment of their own
accord gave up previous employment involving access
to children. All participated in therapy, including cou-
pies therapy when indicated. A number moved out of
their homes to prevent access to children. Some began
treatment with medication to suppress sexual appetite.

Since the 1989 law mandating the reporting of be-
havior that occurred before (as well as after) seeking
assistance went into effect, not a single child has been
identified as a consequence of an adult’s entering treat-
ment and disclosing abuse. Much clinical information
has been lost, and clinical interventions of the type just
noted are no longer possible. One cannot intervene

clinically if individuals who need help refrain from
identifying themselves in the first place.

DISCUSSION AND CONCLUSIONS

Privileged communication statutes protect the pri-
vacy of therapy. Mandatory reporting, by superseding
privilege, significantly alters the psychiatrist-patient re-
lationship (10). Psychiatrists become informants for
the state when patients incriminate themselves. Argu-
ably, this may be necessary if a useful societal purpose
is served. The data presented here suggest that this is
not so.

Mandatory reporting, at least insofar as its effects on
a large sexual disorders clinic are concerned, has not
led to identification of even a single child at risk. At the
same time, it appears to have deterred honest discio-
sure by patients in treatment and to have deterred un-
identified potential patients from entering treatment.
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This deprives clinicians of the opportunity to try to
intercede constructively, and some children may there-

fore remain unnecessarily at risk.
The data we have presented do not address the issue of

the numbers of children identified throughout the entire
state of Maryland as a result of patients’ disclosures of

sexual abuse. It is important to do additional research
exploring that matter further. The data suggest that im-

posing mandatory reporting on specialized clinics de-
signed to treat adult offenders is counterproductive.

The Johns Hopkins clinic uses the informed consent

procedure for patients and prospective patients. Each
is told beforehand that certain types of disclosures will

result in reporting. It would probably be possible to
identify some children at risk by eliminating the prac-
tice of informed consent. However, this would repre-
sent a significant departure from societal expectations

and a redefinition of the physician-patient relationship.
In the absence of a clear declaration of legislative in-
tent to establish such a fundamental alteration in this
relationship, the clinic feels that the informed consent

procedure must be followed.
Our findings suggest that children at risk were not

being identified by the disclosures of adult patients
regardless of whether mandatory reporting was in effect.
In this sense, mandatory reporting failed to achieve its
desired intent of identifying and helping abused children.
The problem of identifying children could, perhaps, be
resolved in some cases by eliminating mandatory report-
ing and treating the matter of sexual abuse of children
within a mental health, rather than a criminal justice,
framework. This might allow some children to be iden-
tified through adults’ disclosures and to be treated, since
the adults’ fear of being reported to the criminal justice
system would be obviated. Reporting could still be man-
dated for adult patients in treatment who subsequently
become uncooperative.

One could argue that adults should be willing to
accept punishment when they disclose child abuse.

Moralizing rhetoric notwithstanding, our data suggest
that this rarely occurs. Given the extreme penalties

that adults who make such disclosures might have to
face, it is probably unrealistic and perhaps even unrea-
sonable to expect anything else. Ultimately, society
may need to decide in some instances whether it is
more important to emphasize a criminal justice ap-
proach, giving priority to prosecuting offenders, or to
emphasize a public health approach, giving priority to
the identification and treatment of abused children.

Some states now have statutes regarding dangerous
patients in treatment (1 1). These statutes generally per-

mit notification of persons at risk and of the authori-
ties as one possible action, but not the only one. Doc-

umentation of a clinical plan that adequately addresses
the well-being of others as well as the treatment of the
patient can be an acceptable alternative. Although
these statutes are less than ideal, they may represent a
better model for dealing with the problem of child
sexual abuse than does mandatory reporting.

Sexual abuse of children is an upsetting and emo-
tional issue. The problem cannot be solved, however,
by outrage, polarization, or less than adequate legisla-
tion. It is not caused by children but by the adults who
pose a risk to them. Many such adults are themselves
former victims (DSM-III-R, p. 285, and 12). Adequate
resolution and prevention of this problem require the
provision of effective mental health services to both
adults and youngsters. They also require a climate of

opinion that does not create a conflict of interest be-
tween children and adult patients, that does not see
their interests as mutually exclusive but, rather, as
complementary, and that accepts the legitimacy of re-
garding adults who disclose sexual abuse as patients.
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