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The Wildlife Trade Problem

The world-wide commercial exchange of wildlife (live
animalsand plants) andwil dlifeproducts(hidesandfurskins,
ivory, timber, and other derivatives) ishigbusiness—valued
at between $US5-50 hillion annually.* The predominant
direction of the trade is South-to-North, mainly driven by
consumer demand from affluent developed countries and
their profitable fashion and food industries but also from
other users of rare animals and plants for medica and
pharmaceuti cal research, exhibition, or collection purposes.?
A characteristicfeatureof thetradeisitsluxury orientation,
reflecting consumption patternsoftenranging fromthenon-
essential to the perverse®

Whileexportsof wildlifeand wildlife productsarethusa
significant sourceof foreign-currency revenuefor anumber
of countries, especialy in the Third World, unsustainable
rates of harvesting have led to serious depletion and—in a
growing number of cases—exhaustion of the resource
involved. Wildlife species are indeed renewable natural
resourcesbut, likemany ‘ flow resources’, they haveacritical
level below which a decrease in reproduction capacity
becomes virtually irreversible*—even though artificial
conservation measures (such as captive breeding in
zoological gardensor propagationinbotanical centres) may
still postpone the moment of hiological extinction.® The
need to prevent extinction can be justified scientifically as
well as economically, but ultimately depends on ethical
(anthropocentric or biocentric) value judgements.®

Man-maderiskstothesurvival of wild faunaandfloraare
well documented andwell monitored, especiallyinthe Red
DataBooks' compiled since 1966 by the Species Survival
Commission (SSC) of the World Conservation Union
(IUCN).”Commercial exploitationfor tradeisnot, of course,
the only cause of wildlife depletion. Destruction of natural
habitatsisgenerally recognized asthesinglemostimportant
threat,® followed by the introduction of alien species, and
there are other contributing factors such as inadequate
methods of harvesting or processing that may render
utilization unsustainable.® Hence there is no simple mono-
causd link between trade and the conservation status of a
species according to its IUCN Red List category
(‘vulnerable’, ‘endangered’, ‘ critically endangered’).t°

By the same token, international approaches to species

conservation address awide range of issues and primarily
focuson habitat protection,* inspiteof theconstraintswhich
the'territoria imperative’ (of national sovereignty over most
of theworld' shiological resources)* traditionally imposes
on aregulatory regime. Y et trade was readily identified as
an issue where precautionary transnationa action is both
feasible and necessary—not only to avoid aggravating a
multiple-causeecological problem, but alsotoavoida‘free
rider’ dilemma lest unilateral bans penalize individual
importing or exporting countries vis-a-vis their less
scrupulous competitors. Economic concerns for the ‘level
playing-field' in asizeableworld market thusplayed arole,
too, in the diplomatic negotiations leading up to the 1973
Washington Convention on International Trade in
Endangered Species of Wild Faunaand Flora (CITES).=

International Response to the Problem

CITES was preceded by two unsuccessful international
attempts to regulate wildlife management among colonial
powers: the 1900 London Convention Designed to Ensure
the Conservation of Various Species of Wild Animalsin
Africa which are Useful to Man or Inoffensive and the
1933 London Convention Relative to the Preservation of
Faunaand Floraintheir Natural State.*>Bothtreatiesal ready
contained basicelementsof asystemtoded withtheproblem
of unsustainableexploitation of wildlife, by way of hunting
restrictions for threatened species listed in annexes,
confiscation of ivory taken illegally, and export licensing
for specified wildlife products. Exceptions were provided
for scientific collection and for specimens acquired prior to
the entry into force of the treaty.’®* Under the 1933
Convention, any imports of listed species required export
certificates from a competent authority in the territory of
origin.*” Though still focused on harmonization of loca
wildlife management rules—motivated by traditional
concern for the preservation of colonial big-game hunting-
groundsandrevenues—theregimethusextendeditscontrols
to wildlife-importing countries, and already envisaged
wildlifeidentification manualsfor customsofficers(Article
IX/5).

While the 1900 Convention never entered into force (for
lack of ratification by all signatories, asrequiredunder Article
VI111)® and hence did not survive the first World War, the
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1933 London Convention became applicable to most of
Africa, and its import restrictions were subsequently
extendedby Britainto Adenand|India, andby theNetherlands
to Indonesia.’® Yet the treaty had failed to provide for
decision-making institutions and secretariat services,
consequently, proposal sfor implementati on and adjustment
formulated during two technical follow-up meetings (held
at London in 1938 and at Bukavu, Zaire, in 1953) were
unsuccessful and wereeventually overtaken by the political
events of decolonization. Even though the 1933 Con-
vention’ sprovisions on export—import controlsbecamethe
model for similar provisionsin two regional treaties—the
1940 Washington Convention on Nature Protection and
Wild Life Preservation in the Western Hemisphere,? and
the 1968 Algiers African Convention on the Conservation
of Natureand Natural Resources?—thosewerenever given
any practical effect by the two regional organizations
concerned, the Organi zation of American States(OAS) and
the Organization of African Unity (OAU).

Meanwhile, however, the issue had been taken up by
national legislators. In the United States, the Lacey Act of
25 May 1900, which prohibited interstate commerce in
illegaly takenwildlife, had beenextendedin 1935towildlife
imported from abroad.? Pursuant to the 1930 Tariff Act,
imports of birds, mammals, and their derivative parts or
productsintothe United Statesrequired acertificateof legal
acquisitionfromtheUSconsul ateinthe country of export.*
After a number of further amendments, the Endangered
Species Conservation Act of 5 December 1969 authorized
the US Department of the Interior to promulgate a list of
wildlife‘threatened with worl dwideextinction’, imports of
which were prohibited except for scientific or breeding
purposes.® At the same time—in response to public
lamentations about competitive disadvantages by the
Americanfur andleather industriesand the pet trade”®—the
USgovernment wasdirected to encourage the enactment of
similar laws by other countries and to ‘ seek the convening
of aninternational ministerial meeting’ toconclude‘ abinding
international convention on the conservation of endangered
species .7

The initiative coincided with preparations for the UN
ConferenceontheHuman Environment,2andwith ongoing
workinthel UCN, whose1963 General AssemblyinNairobi
had called for an ‘international convention on regulation of
export, transitandimport of rareor threatened wildlifespecies
ortheir skinsandtrophies' . Successivedraftswereprepared
and circulated after 1967 by the [lUCN Environmental Law
Centrein Bonn,® and revised in 1969 and 1971 in light of
comments received from 39 governments and 18 non-
governmental organizations.® Thel UCN draftsstartedfrom
thepremissthat wildlifetradewastobecontrolled or banned
onthebasisof global listsof threatened speciesto bedrawvn

up and updated (along Red DataBook lines) upon adviceby
an international expert committee. Opposition to this
approach came from developing countries, led by Kenya,
insisting on the right of each range State to determine its
ownlist of tradable species;* that view found support inthe
United States (which also was a commercial exporter for
products such as bobcat fursand aligator hides, and which
found the K enyan approach compatiblewithitsLacey Act).
Ultimately, both approaches were consolidated in a 1972
USdraft that served asworking document for theconference
of 80 plenipotentiaries, heldat thePentagonfrom 12 February
to 3 March 1973.% By coincidence, one of the largest cases
of illegal wildlifeimportsinNew Y ork—withramifications
for magjor European fur traders and multiple suppliersin
Asia, Africa, and Latin America*—was discovered and
prosecuted immediately prior to the Conference, thereby
adding a high degree of publicity and urgency.

The outcome of the Washington Conferencewas CITES:
aconvention with 25 articles and four appendices—hailed
by conservationists as ‘Magna Carta for Wildlife' ®—that
wasbath a‘ conservation and tradeinstrument’,* to protect
wildfaunaandflorabothfor humankind (‘ present andfuture
generations') and as national heritage (of ‘peoples and
States'). Itingtitutionalized thecoreideaof the 1933 L ondon
Convention, by subjecting al wildlife imports—including
tradewiththird parties(Article X)—tomandatory licensing
(Article I1/4), with permits (a kind of ‘ passports ¥) to be
issued by the exporting countries, abeit in accordancewith
thecommon criteriaof Appendix 1V*¥and onthebasisof an
agreeed ‘blacklist’ (of prohibited species in Appendix I,
subject to certain exceptions) and ‘grey list’ (of controlled
speciesin Appendix ). Furthermore, each country of origin
may unilaterally add to the lists by entering species on
Appendix II1, or may notify other countries (through the
Secretariat) of further nationa restrictions. All member
countries have aduty to enact and enforce the terms of the
treaty by national laws, and to provide periodic trade data
and reports on enforcement measures (Article VIII). Asto
governance, CI TES|earned fromthenegativel essonsof the
1933 Convention, and established the biennial Conference
of the Parties as an autonomous body for decision-making
and periodic treaty adjustment (Articles XI and XV).
Secretariat functions were entrusted to United Nations
Environment Programme (UNEP), with aforma mandate
forassistanceby* qualified’ non-governmental organizations
(Article XI1).%
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Evolution of the Regime

Institutions

Most of theinstitutional structure of CITES emerged only
afterthetreaty’ sentry intoforce, under theresidual decision-
making powers of the Conference of the Parties. A total of
190recommendationsadoptedinthecourseof nineordinary
and two extraordinary meetings held since 1976 laid down
awhole new body of rules—streamlined since 1994 in the
formof ‘resolutions’, ‘revisedresolutions’, and‘ decisions’ .
Eventhough Conferencerecommendationsinterpretingand
elaborating the text of the Convention are not considered
legally hinding,* they have shaped the CITESregimein a
manner hardly foreseeable at the time of its creation.

The first mgjor ingtitutional change was triggered by a
financia crisis: in 1978 the UNEP Governing Council
decided to phaseout itsfunding for CITES over afour-year
‘sunset’ period, during which the Contracting Parties were
expectedtotakeover asdirect contributorsfor all Secretariat
and Conference costs.* In order to meet thelegal concerns
raised by somecountries, aformal amendment of ArticleXI|
first had to confer financial powersonthe Conferenceof the
Parties; a special CITES trust fund was then established
under UNEP auspices, with anagreed scale of contributions
based on the UN scale.® As a result, the regime became
financially self-supporting (with acurrent annual budget of
about $US5 million),* ‘weaning’ it from UNEP fund
grants—andintheprocessempoweringit alsoto seek more
administrative independence. Therelationship with UNEP
hasnot beenwithout turbulence: whenthe UNEP Executive
Directorin 1990 replaced thehead of the CI TES Secretariat,
in the wake of the ivory trade crisis,® he ran into open
conflict with the Contracting Parties; though ostensibly
settled in 1992 by a special agreement defining UNEP's
duties of prior consultation in staff and financial matters,
negotiations continue.*

The next ingtitutional innovation was the establishment
of subsidiary bodies, operating in-between meetings of the
Conference: the executive Standing Committee set up in
1979, and four functional committees which were given
permanent status in 1987 (Animals, Plants, Identification
Manuals, and Nomenclature).*” A Technical Expert
Committee, whichfrom 1979 onwardshadtriedtoharmonize
national implementation, wasabolishedin 1987, and | ater
attempts at reviving it for enforcement purposes were
unsuccessful. The four functional committees work in co-
operation with external scientific bodies—including the
IUCN/SSC specialist groups and other non-governmental
organizations(NGOs)—to provideadvisory servicestothe
Conference(especialy for theperiodicadjustmentandlong-
term review of CITES Appendices| and Il by the Animal
and Plant Committees, and for the global harmonization of
zoological and botanical taxonomies by the Nomenclature

Committee), aswell asguidancefor national implementation
(editing of multilingual reference texts, visua aids, and
training materialsfor customsofficersby theldentification
Manual Committee®).

Unlike other organizations such as the International
Whaling Commission (IWC), CITES has no central
Scientific Committee serving as formal linkage—or
cleavage, asthecasemay be—between scientificand political
decisionmaking. Attempts to establish such a body
subsequently, aspart of an ambitiousreorganization plan a
the 1987 OttawaConference, wereunsuccessful % Asaresult
perhaps, therehavebeennomanifestinternal conflictsalong
the science—poaliticsdivide ala IWC;5 and the Conference
plenary (with itstwo sessional ‘ committees of the whol€’,
onefor appendix amendmentsand onefor all other matters)
remained the uncontested forum for regime policy; e.g. in
the‘ precautionary principlev. sustainableuse’ debate over
criteriafor listing and de-listing of species on the CITES
appendices.5? One possible reason for the absence of
ingtitutional in-fighting at that level also is the decentra-
lization and del egation of day-to-day scientific decisionsto
national authorities: pursuant to Articles |l and IV of the
Convention, questionsrelating to the survival status of any
species affected by thelicensing process are determined by
the national scientific bodies designated by each country
under Articlel X—although the progressive codification of
common scientific criteria by the CITES Conference tends
to narrow down their margin of discretion.® A significant
recent development is the emergence of new regional
institutions for implementing the Convention within the
European Union: theCITESCommittee, established by EEC
Council Regulation No. 3626/82 of 3 December 1982,
assisted since 1986 by an advisory scientific review group
and since 1995 by an enforcement working group, beginsto
take over from the Union’s member States some of the
functions previously exercised by national authorities.*

Sanctions

The Standing Committee of the CITES Conference soon
became the principal instrument for new methods of
collective action against non-compliance, both within and
outsidetheregime. AsArticle XIV/1 allows partiesto take
stricter domestic measuresthan those provided by thetreaty
(including complete prohibitions of trade), the Committee
hasinanumber of casesrecommendedtoall Partiestoapply
that article collectively—albeit temporarily—against
individual countries found to be in persistent non-
compliance: e.g. theUnited Arab Emirates(UAE) in 1985
90, Thailand in 1991-2,% and Italy in 1992-3.% In the case
of the UAE, the country withdrew from the Conventionin
1987, after being targeted by thetradeban; whenit readhered
in 1990, the ban was lifted.>” The procedure has also been
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used against States not party to the Convention, after
persistent refusal to provide ‘comparable documents’
pursuant to Article X; in the case of El Salvador (1986-7)
and Equatorial Guinea (1988-92), the ban was lifted after
the countries targeted became Parties, thus turning from
freeridersto ‘forced riders .

In other cases, the same result is reported to have been
achieved—partly atleast—by unilateral rather thancollective
action: soon after the United States under its Lacey Act
banned wildlife imports from Singapore on 25 September
1986—citing the country’s inability to provide the
‘comparable documentation’ required under Article X of
the Convention—Singapore became a Party to CITES, on
30 November 1986.% After the CI TES Standing Committee
on 9 September 1993 recommended stricter domestic
measures (* up to and including prohibitions of trade now’)
against China and Taiwan, the United States imposed
unilateral trade sanctions against Taiwan under the Pelly
Amendment®with effect from 19 August 1994;5' Taiwan—
which cannot legally accede to CITESin view of Chind's
membership—amended its Wildlife Conservation Act on
27 October 1994 along CITES lines, and the US embargo
wasliftedon30June1995.52 Japan’ swithdrawal of itsCITES
reservations concerning marine turtlesin August 1994 has
also been credited to the threat of UStrade sanctions; what
iscertainisthat ‘ pressuresfromabroad’ —knownas gaiatsu
inJapanese—played adecisiveroleinthat case. 8 Similarly,
Indonesia’s announcements of ‘voluntary’ export quotas
for several endangered speciesin 1994 may beattributed at
least in part to a European ban on wildlife imports from
Indonesia, imposed by the EU CITES Committeein 1991
(under articleX1V/1) and subsequently liftedin 1995 (based
on findings of a field inquiry pursuant to article XI111/2,
carried out by an IUCN/SSC expert commissioned by the
EU).%

Deviation Tolerance
Unlike its fatally immutable 1933 forerunner, CITES was
deliberately designed as a flexible instrument that would
adapt itself to changing circumstances (through its
accelerated amendment procedure for species listed on
AppendicesI- 11, atechniqueborrowedfromother treaties®),
and to a certain tolerable amount of deviation from full
compliance: (1) through a system of reservations which
allow dissenting countriesto opt out of collective decisions
about species listing (thereby retaining with regard to that
species the same status as non-Parties); and (2) through a
number of loopholes intentionally built into Article VI to
deal withexceptional situations, suchasspecimensacquired
prior to the Convention’sentry into force (the ‘ grandfather
clause’ aready found in the 1900 London Convention).%
The opt-out system, which was more or less modelled

after the 1946 International Convention for the Regulation
of Whaling,* initially turned out to be more of a problem
than the drafters had anticipated.® A few countriestook out
massive reservations to preserve their free rider status in
international trade with regard to economically important
species—starting with the whalers (Japan, Norway, Peru,
and St Vincent and the Grenadines are the only countriesto
maintain CITES reservations on whales today)® but also
including other industrial consumers eager to protect their
supplies: for instance, when the salt-water crocodile
(Crocodylusporosus) waslisted on Appendix | in 1979, the
five countries controlling 80 per cent of theworld’ sluxury
leather market (France, Germany, Italy, Japan, and
Switzerland—for watch-straps) all entered reservationsin
order not to be outdone by their competitors. However,
many of thoseearly reservationshavesincebeenwithdrawn,
partly asaresult of gaiatsu-typeexterna pressures(including
the European Community’s Regulation 3626/82/EEC
requiring all itsmember countriesto withdraw their CITES
reservationsby December 1983). Other reservations, which
somecountriesroutinely entered for bureaucratic reasons—
togaintimefor futureadministrativeamendments(Austria),
or to avoid overburdening their customs officers
(Switzerland)—are insignificant in practice; threats to the
effect that powerful members might reserve each timethey
were outvoted on a species did not materialize.™
Withregardtothedesigner loopholesof ArticleVII, there
have been a series of successive ‘interpretations’ and
elaborations by the Conference of the Parties, sometimes
narrowing down the exceptions (as in the case of transit
shipments, or personal hunting trophies™), though rather
more frequently by accommodating special interests,
especially of wildlife-exporting countries—often asatrade-
off for accepting stricter global listing of aspeciesinreturn.
New definitions of indeterminate terms such as ‘captive
breeding’ and* artificial propagation’,”2andtheintroduction
of new exemptions such as ‘ranching’,™ enabled countries
meeting the criteria so established to make legitimate use
(including transnational shipments) of Appendix | species
at agreed sustainable rates. In the process, the CITES
ConferenceanditsSecretariat hadtomakeuseof innovative
technical devicesto ensureproper verification of originand
legal acquisition (e.g. specia markingandtagging of wildlife
productssuchasreptilehidesandfurskins, and of liveanimals
by microchips™). Most importantly, the international
alocation of export quotas to selected wildlife-producing
countries (initially introduced as an exceptiona measure
for African ivory and leopard skins, later required as a
condition for ‘downlisting’ other animal species from
Appendix | to II) has become aregular item on the agenda
of CITES Conference meetings.”™ Together with voluntary
quotas for species on Appendices Il and 111, their useis
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now standard practice and actually begins to replace the
original treaty requirement of acase-by-case' no-detriment’
finding in the granting of permits—even though thereisno
reference to a quota system anywhere in the Convention.
None the less, these exceptions were subsequently agreed
and accepted by the Parties with a view to introducing a
higher degree of flexibility, within a tolerable margin of
deviance from strict treaty norms.”

Drawing theLine

Soinamatter of two decades, the CI TESregimefitted itself
withnewinstitutions, incentives, anddisincentives(‘ carrots
and ‘sticks') none of which were articulated in the original
treaty text.”® Didthedevel opment anduseof theseinnovative
instruments of governance contributeto making theregime
effective; i.e. to the actua achievement of its objectives?
Three prominent case histories may serve to illustrate the
process of problem solving or ‘fixing' that has emerged.

Vicufa: The first symptomatic policy dispute arose over
CITESIisting of thevicufia, therarest speciesinthe Andean
lamafamily—sacredtothelncas, butinlater centurieshunted
relentlessly and almost to extinction because of itsprecious
fine-wool furskin. By the 1960s the number of animalshad
declined to about 6,000, most of them in Peru. After the
establishment of a German-funded wildlife management
project in Peru’s Pampa Galeras reserve in 1968, followed
by aregional protectionagreementwith Argentina, Bolivia,
and Chile at LaPaz in 19697 and listing of the species on
CITESAppendix | in1973, vicufianumbersbegantoincrease
againand by 1979 had reached about 35,000 onthereserve.
However, when the Peruvian government proposed to
downlistthePampaGaleras‘herd' to CITESAppendix|lin
order to export some of the animals and their products (to
be ‘harvested' by controlled culling) for the benefit of the
local population,® the proposal met with strong opposition
from non-governmental organizations at the 1979 CITES
Conference in San José, Costa Rica. Led by a prominent
Peruvian environmentalist, the NGO lobbying campaign
succeeded in securing the one-third blocking minority of
votes required to defeat the proposal. A compromise was
reached at the 1987 CITES Conference—confirmedin1992
and 1994—by downlisting geographically specified vicufia
herdsin Chileand Perufor the exclusive purpose of trading
inwool sheared from liveanimalsand identified by specia
cloth labels®

Ivory: The second dramatic policy conflict concerned the
African elephant (Loxodonta africana), the very species
symbolized in the CITES logo. While the Asian elephant
(Elephasmaximus) had been protected on CITESAppendix
| fromthebeginning, the African specieswasinitialy listed
inAppendix |1, at atimewhen at |east 1.3 million €l ephants

were estimated to surviveinthewild.® Thetheory wasthat
well-established national programmes of wildlife
management woul d ensure sustainability of the speciesasa
source of tourism revenue, and would become self-
supporting through income from controlled hunting and
fromsalesof legally takenivory, whichwasinhigh demand
in countries with traditional ivory-carving industries
(including China, Japan, Germany, and France).® CITES
therefore concentrated its efforts on data collection,
establishing a quota system for ivory exports, and
standardizing the registration and i dentification techniques
needed to verify the legal origins of ivory.®# By the late
1980s, however, the illegal ivory trade had gone out of
contral, partly asaresult of civil war in several range States
(where both sides used ivory poaching to buy weapons
abroad) and thefreerider behaviour of non-Party stateslike
Burundi and the UAE (serving as entrepdts for huge
stockpilesof smuggledivory destined for the Far East).® At
the 1989 CITES Conference in Lausanne, after heavy
lobbyingby NGOsand asequenceof unilateral import bans,®
a two-thirds majority voted in favour of transferring the
Africanelephant to Appendix I, over theoppositionof China
and nineof therange States™—and of the CI TES Secretariat
(whichhad supportedamoderated‘ sustainableuse’ position
and suffered aseverelossof facein the process®). Opinions
on the effectiveness of the ban are divided, and theissueis
far from closed:® even though subsequent proposals for
downlisting or exemptionswerewithdrawn,® six Southern
African range States have opted out of the trade ban by
entering and maintaining reservations; six African states
have established annual trophy-hunting quotasin 1996 for
atotal of 628 el ephants;*2and aspecia expert panel continues
to negotiate further country-specific arrangements to be
submitted to the forthcoming 1997 Conference in Harare,
Zimbabwe.%

Beyond Berne: Boththevicufiaandtheivory controversies
raisedamorefundamental questionof governance—namely,
theadequacy of criteriafor listingand de-listingon A ppendix
I and 11, which once again are not found in the text of the
Convention but were formulated in 1976 &t thefirst CITES
Conference in Berne® The ‘Berne criterid underwent a
number of modifications and exceptions in subsequent
years;® they also prompted a series of surveysand reviews
to ascertain the continued validity of theoriginal listingsin
light of new biological dataand tradestatistics.* Proponents
of therange States' economicutilizationof wildliferesources
criticized the criteriafor their rigidity, which (for declared
precautionary reasons) madeit difficult tode-list or downlist
aspecies once entered on an appendix. At the 1992 Kyoto
meeting, a ‘consumptive use block’ of Southern African
states (with support from the [lUCN/SSC Specialist Group
on SustainableUseof Wildlife) unsuccessfully proposed an

GREEN GLOBE YEARBOOK 1997

23



alternative set of new ‘beneficial use’ categories.”’
Ultimately, the Berne catalogue was superseded by
comprehensivenew ‘ Evergladescriteria at Fort Lauderdale
in 1994. While reiterating the precautionary principle, the
new guide-lines for listing and de-listing (which are to be
reviewed againinfiveyears' time) also reaffirmthe special
roleof therange Statesof aspeciesinthelisting process, and
aremorespecificwithregardtothebiol ogical and statistical
information to be taken into account.®

At the same meeting, the CITES Conferenceinitiated an
independent review of the overall effectiveness of the
regime® An externa consultant team has been contracted
to undertake the review, including an assessment of the
Convention’ sobjectives; theextenttowhichtheconservation
status of selected listed species has been affected in both
Party and non-Party States, implementationand enforcement
of the Convention at the national level; and therelationship
of CITESto other conservation instruments. The findings
and recommendations of the review—including the results
of a detailed questionnaire circulated in June 1996 to all
Parties and to international organizations associated with
CITES®™—are to be submitted to the forthcoming 1997
Conferencethrough the Standing Committee, as ' feedback
loop’ for further policy making and adjustment.

Implementation

Legislation and Administrative Regulation

By January 1997, 134 countries had become Parties to
CITES, including virtually al of the ‘consumers’ (about
40) and ‘producers’ of wildlife (with some countries, such
asthe United States and Russia, belonging to both groups).
As most of the Convention text is not ‘self-executing’,
implementation requires—in addition to the formal act of
ratification and promulgation in the national language—a
series of follow-up measures at the appropriate legidative
and administrative level of each country (and at severa
levelsin federa states). CITES implementation illustrates
alega phenomenon known as dédoublement fonctionnel,
inthetermscoinedby GeorgesScell e rather thanimposing
asupranational regulatory mechanismof itsown, theregime
relies on reciprocal recognition of national regulatory
decisions—provided these are made in accordance with
mutually agreed standards—and leavesit up to designated
national ‘management authorities' (listed since 1980 in a
global CITES Directory, together with their advisory
scientific bodies) to operate the system on behaf of the
international community.’? In the case of the European
Union, this somewhat schizophrenic role-splitting actually
turns into détriplement fonctionnel for Management
Authoritiesimplementing anational law implementing the
EU regulationsimplementing CITES. 2%

The enactment of national laws for this purpose and the
empowerment of suitable national administrative agencies
toenforcethemarethuscrucial first stepsfor ‘ making CITES
work’ ™ Given the diversity of national legal systemsand
administrativetraditions, thereisno single uniform‘ model
law’ suitable for CITES implementation in al countries.
Instead, a set of ‘guide-lines for legidation’, based on a
comparison of State practice, has been issued as an
implementationaid by thel UCN Environmental Law Centre
since 1981.% |n order to evaluate the adequacy of
implementation by the Parties, the CITES Conference in
1992 defined thenecessary minimum of domestic measures
as comprising ‘the authority to (i) designate at least one
Management Authority and one Scientific Authority; (ii)
prohibit tradein specimensin violation of the Convention;
(iii) penalize such trade; and (iv) confiscate specimens
illegally traded or possessed’ .1

Asit turned out, even that minimum was atall order for
most countries. A survey of 81 CITESPartiescarried out by
the [IUCN Environmental Law Centrein 19934 indicated
that only 12 of the countries surveyed had completed the
full rangeof | egislativeand administrativemeasuresneeded
to give effect to all aspects of the Convention and related
resolutions and decisions of the Conference of the Parties;
legidationinat |east 26 countrieswasfound not to meet the
four minimum requirements set by the Conference; and
legidlationin43 other countrieswasconsidered incomplete
or deficient in some specific aspects'—e.g. as regards
regulationof tradeinwild plants.*®The26 serious' laggards
inthesecond category werenotified that thenext Conference
will consider sanctions, including trade bans, against all
partieswhich have not introduced (i.e. at least submitted to
their legislature) the necessary regulatory measures by the
time of the meeting in June 1997.1®

Reporting and Monitoring
Information on the actual administrative performance of
CITES member States in implementing the Convention is
available from two main sources. (1) annual and biennial
self-reporting by the Partieson their national trade dataand
enforcement measures under Article VIII/7; and (2)
compliancemonitoring by the Secretariat under ArticleXIll.
With regard to national reporting,*° the record is mixed:
at the 1994 Conference, over 30 per cent of the Partieswere
identified as having failed to submit their annual reportsin
time.!! Actually, the CITES reporting rate has improved
over the years, and is currently better than that of several
other global environmental treaties.'? Even theincomplete
trade data received since 1975 enabled the Secretariat to
undertake export—import correlationswhichinanumber of
cases led to the discovery and closure of loopholes and
illegal trade transactions;** and the amount of CITES data
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processed by the Wildlife Trade Monitoring Unit in
Cambridge rapidly increased (since 1986 about 200,000
trade records annually), to the point where in 1993 they
were transferred to an Internet-accessible computer
database.** None the less, the CITES Conference, in the
courseof streamliningitsreporting proceduresand deadlines
in 1994, was sufficiently concerned over reporting gapsto
decide that failure to report will in future be treated as a
possiblereasonfor trade sanctionsto beinitiated against the
Parties concerned. ™

The only leverage for external compliance control is
Article X111 (*international measures'), which instructsthe
Secretariat to draw instances of non-compliance to the
attention of the Management Authorities concerned, and
subsequently, together with any comments received and
follow-upinformation, to theattention of the Conference of
the Parties. This provision gradually developed into a
monitoring and verification process with active NGO
participation. From 1976 onwards, anl UCN/SSC Specidlist
Group for Trade Records Analysis of Floraand Faunain
Commerce (TRAFFIC) started to collect information on
aleged CITES infringements by wildlife traders and
smugglersin different countries, which it then transmitted
to the CITES Secretariat for action under Article XIII, or
directly tothenational authoritiesconcerned. With funding
from IUCN, the World Wide Fund for Nature (WWF), and
other sources, the group has since established officesin 18
countriesand now operatesaworld-widenetwork of ‘ CITES
watchdogs' .1* Paradoxically, frequent news reports about
CITES infringements (as well as the prosecutions,
confiscations, and fines ensuing) turned out to be the most
effectiveway of raising public awarenessand acceptance of
thetreaty, thusstrengthening thel egitimacy of theregime.*

The process was hot without resistance, especially asthe
number of communicationsunder Article XI11 increased to
over 300 per year.1** When the Secretariat submitted itsfirst
detailed reportsoninfractionsto the 1979 and 1981 CITES
meetings, anumber of governmentsobjected andin at |east
one case formally complained for being ‘fingered’
repeatedly;*® the obvious cause of discontent was the
negative publicity and politically harmful media coverage
given to certified non-compliance. In view of the clear
mandate of Article VII11/8 for information disclosure,
however, and as a result of meticulous editing and
corroboration, thesecretariat’s' infractionreports’ havecome
to be accepted as a reliable and impartial instrument
reinforcing national implementation and accountability.?
Governments also began to realize the potential of CITES
asasource of positive mediaattention (* success stories’ as
legitimizationfor national effortsinsupport of theregime),*#
especialy for host countries of the biennial Conferences of
the Parties, which havebeen known to makeconcessionson

substantive treaty issues in order to secure the meeting
venue.'%

Co-operation with the non-governmental TRAFFIC
network has given CITES not only a high degree of
transparency,'® but also what is probably one of the best
operational information sources available to any environ-
mental treaty. While part of thisinformation isreflected in
the Secretariat’ sinfractionreports, further independent case-
studies, aswell asreports on seizures and prosecutions, are
regularly publicized in the TRAFFIC Bulletins, thus
promoting continuousinformationexchangeonenforcement
practice. In addition, there have been a number of ad hoc
assessments of CITES enforcement in the three major
‘wildlife consumer countries’ (Germany,?* Japan,® and
the United States'?) and in four key regions (Asia,'? Latin
America,® Southern Africa,?® and Western Europe!™), as
well asin-depth investigations of thelegal andillegal trade
in particular threatened species.t™

ComplianceAssistance
It has|ong been recognized that most implementation gaps
of environmental regimes are the result not of any
premeditated violation of treaty obligations, but rather of
ingtitutional andfinancial constraints, especialyintheThird
World.**? A specific examplewasthecaseof Bolivia, where
persistent non-compliancewith CITESpermit requirements
ledtoaConferenceResol ution (adopted at theBuenosAires
meeting on 30 April 1985) recommending that all Parties
refusetoaccept shipmentsof Cl TESspecimensaccompanied
by Bolivian documents, or of specimens declared as
originatingfrom Bolivia, ‘if within 90 daysthe government
of Boliviahad not demonstrated to the Standing Committee
that it had adopted all necessary measures to adequately
implement theConvention’. After thegovernment responded
that it simply lacked thetechnical expertiseto ensureproper
export licensing, agroup of CITESimporting countriesand
the European Community offered to provide assistance for
atraining programme, and in November 1985 the Standing
Committee recommended suspending the embargo.t*
‘Capacity-building’ training seminars for officials from
CITES Management Authorities and enforcement services
in developing countries have since been organized on a
continuous basis, with funding from the regular CITES
budget and from extra-budgetary contributions. Liaison has
alsobeen established withtheWorld Customs Organization
(WCO) to harmonize procedures and training materials
regarding trade in wildlife and wildlife products; and with
the Interpol Working Party on Environmental Crime (Sub-
Group on Wildlife Crime), in order to co-ordinate training
for police officersin charge of combating illegal trade.**
However, compliance also requires behavioural changes
in wildlife-consuming countries—through programmes of
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public education and persuasion, in particular for tourists
(aspotential buyersof wildlifesouvenirst) andwithregard
to traders:** for as long as bribes paid to foreign officials
remain fully tax-deductible in Belgium, Germany, Greece,
and Luxembourg,*¥ it seemsunrealistictoexpectthat wildlife
traders will not flout CITES restrictions in other countries
when the opportunity arises.

Impact on the Problem

After 20 yearsin force, thejury istill out on CITES, and
the ongoing effectiveness survey will give the Parties an
opportunity to deliver their verdict at the 1997 Conference.
The views of commentators vary, although most are
favourable:*8whilesomeconsider the Convention‘ perhaps
the most successful of all international treaties concerned
with the conservation of wildlife',**° othersrate its success
as‘symbolic rather than substantial’, though conceding its
usefulness as an international forum for wildlife issues.*
Rhetorica questionswhether theConvention has' answered
thecall of thewild’ orthecall for ‘ freedom from extinction’
certainly miss the point: CITES is not a genera wildlife
management treaty’*! (whether it ought to be is another
matter). Asit stands, it isbut one component of the existing
patchwork of global andregional wildliferegimes, narrowly
focused on the transnationa trade issue, whichisonly one
of the multiple threats to wildlife;*#? and hence should be
judged by itscontributiontomitigating that particul ar threat.
Unlike ‘unit management regimes’ such as the IWC,* it
does not even control the actual taking of any wildlife—be
it through a moratorium or catch quotas,** or through
prescribed methods of capture. A proposal a the 1983
Conferencetobantradeinfurskinstaken by useof steel-jaw
leghold traps (considered cruel to animals) wasrejected as
being beyond the jurisdiction of the treaty;* and the 1994
L usakaAgreement on Co-operativeEnforcement Operations
Directed at Illegal Tradein Wild Faunaand Flora,** which
providesfor supplementary regional anti-poaching and anti-
smuggling measures, has been criticized as encroaching on
the sovereign regulation of hunting.X*” Actually, the only
formal mandatefor CITEStoregulatethephysical treatment
of wildlifeare provisionson transport (ArticlesIl1/2/c, 1V/
2/c, and VV/2/b). 14

It seems somewhat hazardous, therefore, to correlate the
effectiveness of the Convention directly with the actua
(positive or negative) conservation status of aspeciesinits
natural habitat,* or evenwiththeoverall volumeof trade™—
consideringthemultitudeof cause—effect rel ationshipsmost
of which are outside the control of CITES, and recognizing
that the Convention is not a priori anti-trade. Attempts at
‘measuring’ conservation successby the number of species
transferred from Appendix | to 11 (on the assumption that

de-listing or downlistingwouldindicaterecovery or an‘ out-
of-danger’ finding)®! are equally inconclusive, since many
transfer decisionshy theConferenceweremadefor different
administrative reasons.’ There are, however, anumber of
substitution effects on the consumption side of thewildlife
market which may legitimately—at least partly—be
attributed to CITES:

1. inthefood and fashion industries, the disappearance
of luxury productsfrom specieslisted on Appendix I,
such asturtle soup, or the replacement of leopard fur
coats by synthetic fabrics;

2. inmedica and pharmaceutical research, and to some
extent inthe pet trade, substitution of captive-bred for
wild-caught animalson Appendix | (e.g. primates); in
the leather industry, the rapidly growing supply of
reptile hides from CITES-controlled crocodile-
ranching operations;** in the decorative plant trade,
substitution of artificially propagated plants (such as
orchids and cacti from CITES-registered nurseries)
for nature-collected specimens, and

3. in many wildlife-consuming economies, ashift from
CITES-protected species to other species not (yet)
listed on the Appendices. Astothelatter, concern has
already expressed over a potential ‘domino effect’,
and TRAFFIChasbeguntomonitor international trade
developments also with regard to previously
unaffected species (e.g. growing trade in hippo-
potamus ivory as a substitute for elephant ivory).

Barriers to Further Progress

There are signs that CITES may indeed have reached its
outer limits. Considering thetreaty’ sfocuson transnational
trade, the advent of large free trade areas—aimed at the
abolitionof internal tradeboundaries—isboundtodiminish
thefuture relevance of CITES-type border contrals, unless
new methods of regulation can be developed to cope with
geopoalitical changes of that order.'

The first test in this regard was the European Union's
movetowardsaboundary-free‘internal market’ in 1984.1%
Even though formal CITES membership of the European
Community—under the 1983 Gaborone Amendment to the
treaty>—has still not entered into force for lack of the
required minimum number of ratifications, the Community
enacted its own binding regulations to implement CITES
from 1982 onwards, *tightened by successiveamendments
andenforced by alandmark judgment of the European Court
of Justicein 1990 (holdinganunsubstantiated French CITES
import permit to beininfringement of Community law).%®
Nevertheless, critics have pointed to serious shortcomings
of those regulations—including the loss of important
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statistical data on trade flows,'® the automatic mutual
recognition given to permits from other EU countries
(making enforcement dependent on the weakest link),6t
and the lack of EU-wide wildlife control and inspection
servicesto replacetheformer national border controls.162 A
comprehensiverevision of the 1982 regulations, scheduled
to enter into force in June 1997—which took the EU five
years to prepare,®® and which undoubtedly is an
improvement—still fails to come to grips with these
problems.

A second mgjor challengeistheroleof CITESinlimiting
unsustainabl eexploitation of speciesthat arestill outsideits
ambit—falling either within the regulatory competence of
someother resourcemanagement regime, or under thedogma
of permanent national sovereignty over natural resources.
The issue came to the forefront with Dutch and German
proposals at the 1992 and 1994 CITES Conferencesto list
commercialy usedtropical timber speciessuchasmahogany
and ramin on Appendix |1, against predictable resistance
from some range States (especially Malaysia, Brazil,
Cameroon, and Congo, insisting on prior approval by the
International Tropical Timber Organization).’* Still, atotal
of 15 timber or ‘woody’ species have been placed on the
CITES appendices to date;**® big-leafed mahogany
(Swieteniamacrophylla), whichin 1994 missed therequired
two-thirds majority for Appendix 1 by six votesin asecret
ballot,waseventualy listedon Appendix 11 by CostaRica.!%
A temporary Timber Working Group established by the
Conference will submit proposed new procedures for the
listing of timber species in 1997, including consultation
with other international bodies in that sector.’

The other explosive issue to resurface in 1997 may be
ocean fisheries. While CITES amendments concerning
marine species require consultations with ‘inter-govern-
mental bodieshaving afunctioninrelationtothosespecies
(Article XV/2/b), relationswith the IWC, for one, have not
alwaysbeen easy 1% After anonly half-facetioussuggestion
by African countries during the 1989 Conferenceto list the
North Atlantic herring in retaliation for elephant uplisting
proposals, and after thelast-minutewithdrawal of aSwedish
proposal for the listing of Atlantic bluefin tunain 1992,1%°
the 1994 Conference for the first time discussed shark
fisheries and trade in shark fins—over the objections of
Japanand other countriespreferringtoleaveunlistedmarine
speciestoregulationby international fisheriesagreements.
Theissueisindeed reminiscent of negotiationsfor the 1979
Bonn ConventionontheConservationof Migratory Species
of Wild Animals, where the inclusion of marine living
resourceswasvehemently opposed by an alianceof Pacific
powers' ' fromwhosesubsequent boycott that Convention
never quite recovered. With the current price of Atlantic
bluefin on the Japanese sashimi market well above $US50

per kilogram,*”2there-emergenceof endangeredfishspecies
couldbecomeapalitical issueatthe 10th CITESConference.
At any rate, the future development of CITES will be
determined not only by reference to the ongoing ‘trade v.
environment’ debate in the World Trade Organization,*™
but also by growing regulatory competition from sectoral
regimesfor management of theEarth’ sdwindling biol ogical
resources.
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(n.133).

However, TRAFFIC reported continuing illegal trade in defiance
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Older than Man: Environment and Human Agenda (Princeton:
Princeton University Press), 45; see CITES Secretariat (1994),
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example, the United Statesin 1992 voted against inclusion of the
American black bear (Ursus americanus) in Appendix |1 but did
not enter areservation after the decision; see DebraA. Rose
(1995), ‘ American Bear Trade on the Rise: Regional Cooperation
Needed', TRAFFIC USA Newsletter, 14/1: 1-5; and William
Carroll Muffett (1996), ‘ Regulating the Trade in Bear Parts for
Usein Asian Traditional Medicine’, Minnesota Law Review, 80/5
(May), 1283-1322. On Chinese and Japanese reactions to the 1989
ivory vote, seen. 91 and 122 below.

In light of widespread abuse by traders and tourists, see CITES
Conference Resolutions 9.7 (1994) and 2.11 (1979, rev. 1994);
Wijnstekers (1995), The Evolution of CITES(n. 38), 119-20 and
304-9.

CITES Conference Resolutions 2.12 (1979, rev. 1992 and 1994)
and 9.18 (1994). Exports from internationally registered ‘ captive-
breeding’ operations or ‘artificial propagation’ nurseries may be
authorized for commercial purposes under Article VIl/4, as
redefined in Conference Resolutions 8.15 (1992) and 9.19 (1994);
see Wijnstekers (1995), The Evolution of CITES(n. 38), 135-56.
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‘Jumping on the “Ban” Wagon: Efforts to Save the African
Elephant’, Fletcher Forum of World Affairs, 14/2: 284; Susan L.
Landy (1990), ‘Banning the Ivory Trade: An Attempt to Save the
African Elephant from Extinction’, Florida International Law
Journal, 5/2: 111-22; Jeffrey Vail (1990), ‘ Halting the Elephant
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