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“... Heseesdeepandisglad,who
accedesto mortality and in his
imprisonmentrisesuponhimself
asthe seain a chasm, struggling
to befreeand unabletobe, in its
surrenderingfindsits continuing”

— excerptfrom Whatare Years

by MarianneMoore

Introduction

Issuesinvolving the withdrawalof
life supporthaverecentlybeenthesub-
ject of national debate.As the U.S.
Supreme Courtstruggleswith the
Nancy Cruzan case,the public has

focusedon the rightsof a patientin a
persistentvegetative state(PVS).’
While the public recognizesthe trag-
edy of someonecaughtin a twilight
zoneoflife, consensusabouthowsuch
casesshouldbe handledhas notbeen
achieved.2Fueledby fearsof liability,
the decisionsabout the propriety of
withdrawing life support have been
shifted from the bedsideto the
courtroom.For the presentthe law in
thisareaisunsettledandin transition.

Most hospicepractitionershave
grappled withwithdrawalof life-sup-
portissues.Theyarecaughtinthesame
legal limbo surroundingthe issue as
their colleagues notworking in hos-
pices.Thepurposeof this article is to
reviewthe statusofthelaw’simpacton
decisionstosuspendhydrationandnut-
rition. Withdrawal of life-support
coversarangeof technologies,but for
the hospiceprovider, suspensionof
food andwater seemsto bethe most
relevant.Thisarticlewill examinejudi-
cial approaches,statutory considera-
tions, and practical implications for
hospicepractitioners.

TheCruzancase

TheU.S. SupremeCourtopinionin
the Cruzan casewill affectcourtdeci-
sionsabout whenit is legallyappropri-
ate towithdraw life-supportsfrom in-
competentpatients.3If the Supreme
Court rules that the legalright of

privacy is sufficientto allow afamily
to makethe decisionaboutwithdraw-
ing sustenance,this will clearlydeter-
minethelaw. Thereis,however,apos-
sibility that theCourtcould dodgethe
issueandrulethattheexistenceoflegal
rights to suspendhydrationand nutri-
tion is amatterfor eachstateto decide.
Thus,it is notan idle exercisetoreview
thelaw inthis areaprior to theCruzan
decision.

Common features

Therearecertaincommonthemesin
thecaselawconcerning withdrawalof
hydration and nutrition (as well as
otherlife supports).Theindividualson
whosebehalfsomeoneis seekingto
suspendtreatmentmust be mentally
incompetent.If a patient ismentally
competent(or hasperiodsof compe-
tency), it is well establishedthat an
individualhasthe right torefusetreat-
ment evenif the providers disagree
with suchadecision.In withdrawalof
life-support cases,thecourtsarestrug-
gling withwaysto safeguardtherights
of theincompetenttohaveanappropri-
atedecisionmade forthemandthusbe
treatedin a mannerequivalentto a
competentperson.

Basisof the right

The legal right of the incompetent
patient to refusetreatment is basedon
either theconstitutional rightof
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Advancedirectivestatutes

FortystatesandtheDistrict ofColumbia
havea living will statute,alsoknownas
NaturalDeathActs,MedicalTreatment
DecisionsActs,andothernames.

Stateswithoutaliving will statuteare:

Twenty-fivestateshaveadurablepower
of attorney(DPA) statutethat explicitly
permitDPA to authorizewithdrawalor
withholdingof life supportor thathave
beeninterpretedasallowingproxiesfor
healthcareto authorizewithdrawingor
withholdingof life support.

Stateswithout durablepowerof attorney
statutesthatexplicitlypermitDPAtoauth-
orizewithdrawalor withholding of life
supportor that havebeeninterpretedas
allowing proxiesfor healthcaretoauth-
orize withdrawing or withholding life
supportare:

privacy or the commonlaw right of
self-determination.As aconstitutional
doctrineprivacy is a relatively new
right. It is recognizedin both federal
andstatelaw asaffordinganindividual
both personalautonomy andfreedom
from bodily invasion.Underthe com-
monlawdoctrineof self-determination
apersonis freetoexercise controlover
his bodystemming froma long tradi-
tion of physicalfreedom.

Stateinterests

In ourlegalsystemindividual rights
arenot alwaysabsolute.Conflictsarise
in withdrawal-of-life-supportcases
whenstates allegethat theyhaveinter-
estswhich aremorecompelling than
thoseof the individual patient.States
usuallyarguethatoneor more of four
state interestsoutweigh individual
freedom to have life-supportwith-
drawn.Theseare:

• The integrity of the medical
profession,

• Protectinginnocentthird par-
ties,

• Preventionof suicide,and

• Preservationof life.

Generallytheincompetentpatient’s
rights to privacy and self-determina-
tion haveprovento bemorecompell-
ing thanstateinterests.In re Quinlan,
the original rightto die case,the New
JerseySupremeCourtreasonedthatas
an incompetentperson’s prognosis
diminishestheir rights grow and the
states’ rights to intervene,in turn, are
reduced.The Quinlan court’s analysis
has been widelyacceptedby other
courts.

Surrogatedecisionmaking

Who should act on behalf of the
incompetent person?In mostjurisdic-
tions family memberscan legally as-
sumeasurrogate decision-making role.
In other instances decisions mustbe
madeby a court appointedguardian.

Whatstandardshouldbeusedwhena
surrogatedecisionmaker,eitheraguar-
dian or family member,determines
whetherhydrationor nutritionshould
besuspended?

Surrogatesaretypically requiredto
usethe substitutedjudgmentstandard.
Thisstandardrequiresdecisionmaking
fromtheperspectiveofthepatient.The
surrogate,basedon knowledgeof the
incompetentperson, must decide
whether sustenanceshould be sus-
pendedas thoughthe surrogate were
thepatient.

Theotherdecisionmakingstandard
isthebestintereststandard.Bestinter-
estrequiresthe surrogatetomakedeci-
sionsthatthe surrogate feelsare war-
rantedby the situation.Courts have
beenvery adamant that, regardlessof
thestandardused,surrogatesshouldn’t
base their decisionson an analysisof
the patient’squality of life. It is, how-
ever, questionablewhethersurrogates
can really divorce themselvesfrom
qualityof life considerations.

Advanced directives

Advanced directives, durable
powers of attorney, and living wills
have impacted recentlife-support
withdrawalcases.5Presumablyanap-
propriately executed advanceddirec-
tive shouldresolveuncertaintiesabout
thewishesof the incompetentperson.
Buttherearedifficulties with advanced
directives stemming fromprocedural
problemsin executionand scope of
coverage,which, in turn, influenceen-
forceability. In addition,quirksof state
law makesomeof these directivesin-
applicableto certainsituations.Forex-
ample,underfflinois law, living wifis
don’t applyto withdrawalof nutrition
andhydration.6

Thereare two types of advanced
directives, living wills and durable
powersof attorney.Durable powerof
attorneyis moreflexible andgenerally
easier toexecute.It shifts decision
making to a third party. It may be

(*States with* haveadurablepowerof
attorneystatutethat authorizesconsent
to medicaltreatmentbut makeno men-
tion of authority to withdraw or with-
hold life support.)

Six stateshaveneitheradurablepower
of attorney statutefor healthcarenora
living will statute.

Kentucky
Massachusetts
Michigan

Nebraska
Pennsylvania
SouthDakota

Source: Theoffice of 5enatorDanforth.
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The patient self-determinationact: S• 1766
Introduction

The PatientSelf-DeterminationAct
seeksto promotepatientwell-being,
respectfor patients’preferences,quality
patient-physicianrelationships,and
patientsaseducated consumersof health
care.

The Patient Self-DeterminationAct
(S. 1766),nowbeforetheSenateFinance
Committee,would promote widespread
public education regardinghealth care
proxiesand living wills. Medicare and
Medicaid providers (hospitals,nursing
homes, rehabilitationcenters,clinics)
would havean obligation to inform all
patientsabouttheir rightunderstatelaw
to executewritten documents(eitherap-
pointingaproxy, leavinginstructions,or
both)tobeactivatedshouldtheybecome
incompetent.

The legislation wouldalso require
those few states withoutany advance
directive legislation (which allows
patientstoterminate life-sustainingtreat-
ment) toenactsuch legislation.The fol-
lowing states lackeither a living will
statuteor a statuteallowing a durable

power of attorney forhealth care to
authorizewithholding or withdrawal of
life-sustainingtreatment: Kentucky,
Massachusetts,Michigan, Nebraska,
Pennsylvania,SouthDakota.

Needfor thelegislation
The bill addressesthe seriouslack of

knowledgeregardingthe toolsavailable
topatientsto formallyexpresstheirviews
of life-sustainingtreatment.Although
medical providersattemptto respectthe
wishesof patientsin the absenceof ad-
vancedirectives, in all circumstances
such adocumentwouldenhancepatient
participationin healthcaredecisions.
• Commonlaw andmedicalpractice

have traditionally recognizedthe
right of acompetentadult to accept
or reject medical or surgicaltreat-
ment.

• Recentadvancesin medicalscience
and technologyhavemadeit pos-
sible to prolong dying through the
useof artificial, extraordinary,ex-
treme,or radicalmedicalorsurgical
procedures.

• The useof suchmedicalor surgical
procedures increasingly involves
patients who are unconscious or
otherwiseincompetentto acceptor
reject medicalor surgical treatment
affectingthem.

• The traditional right to acceptor
reject medicalor surgicaltreatment
canbeexervisedevenif oneis in-
competent.Most stateslegally
recognizeeither living wills or
durablepowersof attorneyforhealth
care asmechanismsfor incompetent
patients to exercisetheir common
law right to refuseor accepttreat-
ment.

• Yet only four percentof hospitals
actively inquire whether patients
havecompletedaliving will or have
legally appointeda health care
proxy.

• Only ninepercentof thepopulation
hasexecutedaliving will, few per-
sons haveappointeda healthcare
proxy(durablepower ofattorneyfor
healthcare).

drafted to specifically cover the
withdrawal of life-supportsincluding
hydrationandnutrition. In somestates
the format for medical durablepower
of attorney is specifiedin state law.
While suchprescribed formsremove
ambiguities,they alsoresultin arigid-
ity that couldleadto non-enforcement
for failure to follow themandatedlan-
guageor procedure.

Therehavebeencaseswhereanad-
vanceddirectivewas rejected because
of its improper executionor lack of
applicationto the situationat hand.7

However,to date, neitherthe durable
powerof attorneynor the living will
havebeensubjectedto amajor judicial
challenge.

In someinstancesadvanceddirec-
tives havehad strongevidentiaryim-
pact,but the decisionin questionwas
notbased solelyontheexistenceof the
document. Hopefullyas advanced
directivesbecomemore commonplace

theywill beviewedasbinding instru-
ments and not merelyas evidenceof
individual intent.

Thereareotherlaws affectingwith-
drawal of hydration and nutrition.
Some stateshaveadoptedlegislation
which delineatesspecific guidelines
for thewithdrawalof life-supportby a
surrogate.An exampleis theConnecti-
cut Removalof Life-SupportSystems
Act.8 In Florida, the stateconstitution
was amendedto recognizea right to
privacy in medical treatment
decisions.9

Ordinary versusextraordinary

Withdrawal—of—hydration—and—
nutrition legal disputesoften classify
such treatmentas eitherordinaryand
naturalprocessesor extraordinaryand
artificial. The implicationis that the
administrationof solidfoodand liquids
is not really a form of medicaltreat-
ment, but rathera more fundamental

processwhich can notbeterminated.
Medicalopinionhas,however,refuted
suchan argument.In fact, somesug-
gestthatartificial feedingmaybemore
invasivethan otherformsof therapy.’°
Thecourtshaverejectedthenotionthat
a gastrostomytube is different from
medicaltreatment.

Liability

Fear of liability is an important
factorin right-to-dielitigation.In many
of the reportedcasesthereappearsto
have beenthe possibility of a con-
sensusthatlife-supportbewithdrawn
basedon patientandsurrogaterequests
supportedby medical prognosis.
However,one of the key parties,the
institution,atreatingphysician,afami-
ly member,objected.The objection,
particularly when it comesfrom the
healthprovider, is probably triggered
by a concernfor civil and criminal
liability.
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• An estimated10,000peoplein this
countryare in apersistentvegetative
state,being maintainedby life-sup-
port. This figure doesnot include
terminally ill personswith debilitat-
ing diseaseswhoarenolongercom-
petent tomakedecisions.

• The lack of knowledgeanddiscus-
sionaboutadvancedirectivescauses
families to endurethe agonizing
decision of whetherand whento
authorizethe terminationof treat-
ment sometimeswithout any clear
knowledgeof their loved one’s
wishes.

• The lack of knowledgeanddiscus-
sion aboutadvancedirectives
promotesthe fearof malpracticefor
physiciansbecausethey have no
cleardirectiveorknowledgeregard-
ingapatient’swishes.

• The lack of knowledgeand discus-
sionaboutadvancedirectivesleads
to caseslike that of NancyCruzan,
where the statehasrefusedto allow
treatmenttobeterminatedduetothe
lack of any clear andconvincing
evidenceas to her wishes.

• Routinely informing peopleabout
their right understatelaw to either
executea living will or legally ap-
pointadurablepower ofattorneyfor
healthcarewill providegreaterop-
portunityfor peopleto discuss and
documenttheirviewsoflife-sustain-
ing treatment inadvance.It will en-
hancecommunication between
patients,theirfamilies, anddoctors.
Andmostimportantly, it will further
protectthewell-establishedright of
patients to directthe health care
decisionsaffectingthemselves.

Outlineof thebill
Medicare andMedicaid providers

musthavepoliciesandproceduresto:
• Inform patientsof their rights to

makedecisions concerningmedical
care, including the right to havea
durablepower of attorney and a
living will andto leaveinstructions
fororgandonation.

• Inquire whetherpatienthas sucha
documentor persondesignated.No
patientwill bedeniedcarebasedon
the absenceor presenceof an ad-
vancedirective.

• Documentwhetheranadvancedirec-
tiveis present,aswellasanytreatment
wishesapatientoffers,and reviewthis
information withpatientsperiodically
astheyreturnto thefacility.

• Facilitate theimplementationof legal-
ly valid advance directives(to theex-
tentpermissibleunderstatelaw).

• Arrangefor atransferof thepatient,
if as a matter of consciencea
physiciancannot implementthe
wishesof thepatient.

• Establishan institutionalethicscom-
mittee.

• Statesmust passastatuterecogniz-
ing validity of advancedirectives
(either livingwill statutesordurable
powersof attorneystatutes).

TheDepartmentof HealthandHuman
Services(HHS) will be requiredto study
the implementationof directedhealthcare
decisions.HHS shall developand imple-
ment a nationalcampaignto inform the
public of the option to executeadvance
directivesand of apatient’sright to par-
ticipatein anddirecthealthcaredecisions.
Source: The office of SenatorDanfoxth.

The use of statutoryand judicial
procedureshasreducedanxietyabout
liability. However,thelingeringuncer-
taintiesin this areameanthat fearof
liability still exists. However,criminal
actionsbasedchargesof inappropriate
removalof life supportarevery rare.1’

Experiencedoes not bearout the
belief that either criminal or civil li-
ability will ensuefrom removinglife-
support. If healthproviders act rea-
sonably,within theboundsofaccepted
medicalpractice,the potential for a
finding oflegalliability for removinga
feedingtube isremote.

Caselaw

Thereis now asignificantbody of
caselaw dealingwithwithdrawinglife-
supports, primarily ventilators and
feedingtubes.12This caselaw begins
with the 1976 Quinlandecision.Gen-
erally,thecasessupportindividualpa-
tient privacy and personalautonomy.

However, a minority of cases reject
requeststo removelife-support.Based
ontheCruzancase,it isclearthatmany
aspectsof the matterstill remainto be
resolved.

Threestatecourt cases,Cruzanv.
Harmon (Missouri),in re Longeway
(Illinois) and McConnell v. Beverly
Enterprisesof ConnecticutInc. (Con-
necticut) typify recentjudicial inter-
vention dealingwith requeststo re-
movehydrationandnutritionfrom pa-
tients in a PVS. The threecasesII-
lustratethe rangeof legal approaches
which havebeenappliedto surrogate
requeststo ceaseartificial feeding.

Cruzan

The Cruzancasehasbeenwidely
publicized.It is nowthefocalpoint for
thecurrentdebateoverthenatureof an
incompetentperson’s rights. Nancy
Cruzan,ayoungwoman,wasinvolved
in a serious automobile accidentthat

renderedher severelybrain damaged.
She wasdiagnosedas beingin a per-
sistentvegetativestate.Sheisunableto
swallow food and waterandmustbe
sustainedthrougha gastrostomytube.
While her life expectancyis 30 years,
thereis no hopefor herrecovery.Her
parentssought andobtainedacourt
order authorizing the removal of the
feedingtube.

Both the stateof Missouri and
Cruzan’s guardianfor thepurposesof
this court proceeding (guardianad
litem) appealedthe lower court ruling
and a sharply divided Missouri
SupremeCourt reversedthetrialcourt
order. Basedupon whatthe Missouri
Court perceivedas the state’s over-
riding interest inpreservinghuman
life, the court reasonedthat Nancy
Cruzan’s rightto refusetreatmentwas
notcompelling.ThecourtfeltthatMis-
souri law demonstrateda strongtradi-
tion of protectinghuman life inall its
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forms. In addition,the statecourt re-
fusedto recognizethe authorityof a
guardian to authorizewithdrawal of
treatmentthatwould resultin death.

In December 1989, theU.S. Su-
premeCourtheardthe Cruzancase.A
keyelementof this caseis that itraises
questionsaboutthe legal statusof the
constitutionalprivacy doctrine.Not
only is a surrogate’sability to enforce
an individual’s right to havelife sup-
portswithdrawnprotectedby thecon-
stitutionaldoctrineof privacy,butalso
the rightof awomanto seekan abor-
tion. If the SupremeCourtrecognizes
thestatusof privacyasaconstitutional
doctrine in Cruzan,the court may be
hardpressedto rejectit in futureabor-
tion cases.

Of interest,theBushAdministration
is supportingthe State of Missouri’s
positioninCruzan,arguingthatthereis
noconstitutionalrightofprivacy.’3The
political implicationoftheAdministra-
tion’s positionin light of abortionpolit-
ics is quiteclear. It is somewhatironic
that the JusticeDepartment,with its
many, longstandingefforts to oppose
big brother,endorsesgovernmentin-
terventioninsuchapersonalmatter.

Hopefully, the Supreme Courtcan
steerits way aroundthe politics and
craft a reasonablesolution to the
Cruzancasewhich recognizesindiv-
idual autonomy.

Longeway

The fflinoisSupreme Courtrecently
issued awithdrawal-of-life-support
opinion in the caseof In re Estateof
Longeway.’4The Longewaycasein-
volved a 76-year-oldnursing home
residentwho hadsuffereda seriesof
strokes and other medical problems.
She wasinapersistent vegetativestate.
Her daughterandguardianpetitioned
the courtto withdrawhergastrostomy
tube. The petition statedthat while
Longewaywas competentshehadex-
pressedthewishnotto be keptaliveby
artificial means.However,shehadnot

executedanadvanceddirectiveto that
effect. The lower court rejectedthe
petition. The casewas granteddirect
reviewby the Illinois State Supreme
Court.

The issue in Longeway was not
whetheranincompetent patient hadthe
right to removehydrationandnutrition
supports.It was whetherthe guardian
could exercise such right, and, if so,
how?On thebasisof commonlaw aut-
onomy,and notprivacy,the fflinois Su-
premeCourtmledthataguardiancould
requestcessationof artificial feeding
providedcertainconditionsweremet.

The courtestablishedthefollowing
criteria:

• Thepatientmustbeterminally
ill,

• Diagnosedasirreversiblycom-
atoseorinaPVS,and

• The diagnosismust be con-
firmed by two consultingphy-
sicians.

Thecourtdid not indicatewhethera
guardiancouldusea bestinteresttest
as opposedto the substitutedjudgment
standardit endorsed,nordid it address
the impact ofadvanced directives.
Even with the criteria met, the state
courtheldthatguardianshad toobtain
judicial approval.The courtmandated
judicial approvalto ensuretheprotec-
tion of thestates’interestinpreserving
life andto preventguardianabuse.

Longewayallows guardiansto de-
cideto removehydration and nutrition.
However,it doessoinaway thatlimits
theapplicabilityofthe decision.It relies
on standardswhicharevague.For ex-
ample,thedefinitionof terminalillness
isbasedontheillinois living wifi statute
whichusesvery openendedlanguage
to describe terminalillness.Further,the
requirementthatanindividualbediag-
nosedasirreversiblycomatoseor in a
PYShasbeencriticizedby cliniciansas
medically ill-defined. Thereis lack of
scientific agreementabout diagnosing

patients with limited brain function.
Courts andlegislaturesfaceanoverrid-
ing problem when crafting policies
basedupon thesediagnoses.’°

Clearly Longeway representsa
good-faithattemptto strike an equi-
table compromisebetween guardian
andpatientrightsversusstateinterest.
Like many compromisesthe result is
strained. Ratherthan endorsethe
guardian’s role in making decisions
thatwould allow thewishesof the in-
competentpersonto be easily
achieved,mandatoryjudicial interven-
tion is required.This not only under-
mines patientautonomy, but adds
needlesscost anddelay. Longeway
opensthe doorto withdrawalof nutri-
tion andhydration beyond Cruzan.
However,it does so in sucha limited
fashion thatit raisesseriousquestions
aboutthedecision’sviability.

McConnell

In contrastto Longeway,McCon-
nell v. BeverlyEnterprisesis amuch
strongerendorsementof patientpriva-
cy andautonomy.’5Thepatientinques-
tion,CarolMcConnell, wasinaserious
automobileaccidentin1985.Shenever
regainedconsciousness. She wasin an
irreversiblepersistentvegetativestate,
diagnosedas terminal,and keptalive
throughtheuse of agastrostomytube.
As a former emergencyroom nurse,
McConnell had repeatedlytold her
family that in the eventof her per-
manent,total incapacity,she did not
want to bekept alive by artificial
means,including life-sustainingfeed-
ing tubes.

Mrs. McConnell’sfamily petitioned
alowercourttoallowgastrostomytube
removal.On thebasisof acommonlaw
right of self-determination,aconstitu-
tional right to privacy,anda Connec-
ticutstatuteauthorizingtheremovalof
life-support systems,the trial court
grantedthefamily’s request. Thelower
court decision was appealedby the
ConnecticutAttorneyGeneral’s office.
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The ConnecticutSupremeCourtad-
dressedthe applicability of the state’s
Removalof Life-SupportSystemsAct
in its decision.TheAct allows for life-
supportsto be withdrawnprovided:

• The decisionis basedon the
attendingphysician’s best
medicaljudgment,

• Thepatient isterminal,

• Appropriatefamily orguardian
informedconsentis obtained,
and

• The physician takesinto ac-
countthepatient’s wishes.

The statute’sdefinitionof life-sup-
portsystemdoesnot includenutrition
and hydration.

The court found thatthe Connec-
ticutlaw isbaseduponwell-recognized
common law and constitutional law
rights. Thus, the law must be inter-
pretedconsistentwith theserights.
Basedon the court’s readingof the
applicablecaselaw, it concludedthat
distinctions betweenremoval of
respiratorsand feeding tubesaren’t
valid. Whilenotdefinedin theact as a
life support, the Connecticut Court
ruledthatagastrostomytubeis aform
of artificial technologythatfits within
thestatelaw’sintent.Thestatutorypre-
requisiteswere fulfilled so the court
was ableto affirm the lower court
ruling in favor of the family.

Evenif the state courtdid not find
thatMrs. McConnell wascoveredby
the ConnecticutRemovalof Life-Sup-
portSystems Act,it seemsthatit would
have allowedthe family to withdraw
the feeding tubeon eithera common
law or constitutionallaw basis.The
ConnecticutSupremeCourtclearlyas-
sertedthatthereis astrongbodyof law
whichallowsself-determinationfor in-
competent patients.If the medical
criteriaaremetandthepatientswishes
are clear,withdrawalof hydrationand
nutritioncanoccurin Connecticutwith

far fewer legal impedimentsthan in

eitherMissourior Illinois.

Hospiceprovidersand
withdrawalissues

As the lawinvolving withdrawalof
nutritionunfoldsin thecourtsandstate
legislatures,its impacton the daily
workingsof healthproviders mustbe
addressed.How should hospice
providersconduct themselveswhen
confrontedwith whetherto insert or
withdraw a feeding tube? Some
hospiceswill not admit patientswith
feedingtubesinto their programs,but
this is not anadequateanswer.

Hospices offer morehumanistic
treatmentalternativesto the dying.
Hospicesshouldfocuson whatis best
for the patientand family. While the
law may bemurky, it respectsthe
healthproviderwhoactsinmannerthat
is humaneandmedically appropriate.
Thetrendin thelawisthatif thepatient
is inaPVSandthereis strongevidence
thattheindividualwould notwanttobe
sustainedin such a condition, life-
support can be withdrawn.Unfor-
tunately there are exceptionsto this
trend. The Cruzancasedemonstrates
thatthelaw is still unsettled. Therefore,
providers can’tbe oblivious to legal
pitfalls.

Hospice care-giversshould be
awareof thecaselaw intheir stateand
theyshould set policies abouthydra-
tion andnutrition in conformitywith
applicablelaws, regulations,and case
law. If hospicesarein jurisdictionsthat
don’tallow withdrawalof gastrostomy
tubes,programsneedto conform to
suchrulings.However, casesareoften
quitenarrowlydecided.Programsmay
beableto craft proceduresaroundthe
exegesesof a particulardecisionthat
aren’tasconfiningasonemight expect
basedon a generalreadingof a par-
ticularcase.

In most states,families can acton
behalf of aloved one when making
decisionsabout medical treatment.

Therefore,it is critical that hospice
providers makefamily membersfully
awareof adecisiontoendnutritionand
hydration,and obtain their informed
consenttodo so.It is theresponsibility
of providersto adhereto the wishesof
family members.

If there is a family disputeabout
treatmentalternativesthe hospice
should encourage appointmentof a
guardian.A guardianis the primary
decision makerfor an incompetent
patient.Whenguardianshipis involved
itis importantfor thehospiceproviders
to be awareof the rationalebeingof-
fered by the guardianrequesting
removalof a feedingtube. While the
hospice staff aren’t lawyers, they
shouldknowwhatthe legal standardis
whichaguardianmustmeetinmaking
decisions.If it appearsthe standard
isn’t beingmet,thehospiceshouldseek
outsidelegal consultationprior to
suspendingartificial feeding.

Where advanceddirectivesand
other statutes allowing for surrogate
decisionmaking exist, hospicepro-
gramsshouldbeawareofthemandact
in accordancewith theirprovisions.In
particular the proceduraldetails
specified in advanceddirective and
surrogatedecisionmaking statutes
should be carefully observed.Any
oversightinanadvancedirective,in the
documentationor enforcementre-
quirements,as well as changesin the
patient’sclinical condition, canrender
theinstrument invalid.While onecould
arguethat hospicesshouldencourage
advanced directives,it may be more
appropriateto definethe hospicerole
morebroadlyby encouraginganopen
dialogue about artificial feeding
generally.

Conclusion

The law regardingterminationof
sustenanceis in flux. It is possiblethat
the SupremeCourt opinion in Cruzan
may resolvesomeuncertainties.It is
alsoconceivablethat the issuesmight

(continuedon page48)
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(continuedfrom page47)

revert to the states.For the present,
hospiceproviders mustfollow the law
in their states asbesttheycan. Where
explicit legal guidance is lacking,
providers should follow appropriate
clinical andhospicepractice.Hopeful-
ly ourlegalsystemwill soonprovidea
reasonableand definitiveanswerto the
dilemma of how and who should
withdrawafeedingtubefrom apatient
suffering from PVS.As thefrontiersof
life arestretched,thelaw will continue
to struggleto adapt.Health providers
wifi needto copeasbesttheycanin the
faceof yet to emergelife-preserving
technologies.LJ
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Lettersto theeditor
(Continuedfrom page8)

To theeditor:

Jamwriting toinform youthattherewas
anerrorin “News briefs”on pagesixof the
March/April 1990 issueof the American
Journal of Hospice & Palliative Care.
Underthesection entitled~~Roxanol~~TMsup-
positoriesintroduced,” thethirditem listed
underothermorphine sulfateproductscar-
lying the Roxanolbrandnamecontained
the error. RoxanolUD morphine sulfate
concentratedoral solution is availablein
2Omg/mL,andnot lOOmg/mL,aswritten in
the journal. It would be appreciatedif a
correctionof thiserrorwaspublished inthe
nextissue.

Thank you for your attention to this
matter. And thank youfor the continued
enjoymentwe getfrom readingyourjour-
nal everyeight weeks.

Kirk V. Shepard,MD
Vice President, MedicalAffairs

RoxanolLaboratories
Columbus,Ohio

MEDICAL DIRECTOR—Full
and/or part time physician for
well-established Medicare cer-
tified hospice program.
Responsible for the overall
medical management of hos-
pice patients via the establish
ment of a medical care plan.
Provides leadership and direc-
tion to the clinical staff; de-
velops and implements medical
policy and procedure; super-
vises other hospice physicians;
assists the CEO in the planning
and implementation of program
changes.
Salary negotiable.
Resumes to: Medical Director
Search Committee, Hospice
Buffalo, 2929 MaIn Street,
Buffalo, New York 14214.
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