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FREFACE

This thesis consists of the printed text of the chapters
on the lew of eridence in Volume IV of South Afvican Criminal
Lav aod Procedure (formerly Gevdiner and Lansdown), mow in
the press, For this purpose the peges have been re-mubered,
the cross-references amended, mnd specisl indexes rrepared.
The printed text generelly states the law as at 315t December,
1969, and relevant cases Teported in the South African Law
Repoxts, Jamvary - July 1970, ave aunotated in typesoript.

fte organisation of the materisl in the text has been
influenced to some extent by that of Oross cn Evidence, 3rd
ed. (1967), In H. Hoffmann, South Africen Law of Bvidence,
2od ed. (1970), Wigmore on Evidence, 3rd ed. (1940), apa
Gerdiner and Lensdown on South African Crimivel lew and
Procedure, II, 6th ed, (1957).

Ky thanks are 216 4o Professor Ellison ahn, 4o Profossar
. J. B Dugard, and 4o Professor P. Q. R, Boberg, of the
University of the Uitwatersrand, for their generous help, by
4dvize end Yy example, on matiers of technique; and to Messrs.
Juta and Oo. Ltd., publiskers, for kindly making aveilible the
spevially nunbered pages for imclusion in this thesis.

Jean Cempheil
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CHAPTER ¥ §

NATURE AND SOURCES OF THE
LAW OF EVIDENCE

Section Page

1. Tiso Natuse of Legal Evidence .. 666 1
1. Sources of §.A, Law of Evidence o3
HL Tilegally Obtained Evidence . 0 s

1 THE NATURE OF LEGAL EVIDENCE

Evidence in & legal sense refers to those means, other than argument, which
can be st before & court of Jaw to persuade it 45 to the existence or Gon-
cxistence of facts (fucta proband) which are the subjcct of judicial investigation.
Teincludes oral testimony from witaesses, and documents and objects prodsced
to thé court,

Many, perhaps most, of the rules of evidence are exclusionary rules. Magh of
what would be fegarded 2 probative in everyday jife and cormon-sense
seasoning s Kept out of the process of judicial pmor The reasons for the rules
of exclusion ure lasgely historical, fowing in great measure from the procedusal
division of furction between judge and jury. Some rules of exclusion are based
onpolicy,
itaf the same time the danger of prejudicing the tribunal irrevocably against the
actused., The fairness of the trial and the need to guard agaiast even the possi-
ility of prejudice take precedence over fogical cogency. .* is for easons of
policy alsa dul, even whm evidence is legally admassible, ihe. Judicial officer is
ested with discretion fo exclude it where its prejudicial poten-
talities au:wugh o probative foree Ths judicial discretion can be wxerised

is tochnically ndmlwble by common law or by statute.
is LA, in R. v. Hepwor
*A. criminal vial is 7ot a game wheee one ;ms is =||L!ded 1o ciaim the beeftof oy
omision. or istake made by the othe side, and  juye’s positon o & sriminal it o
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Adodge it an adminsirtor of ot be i ot merly  Sgurceatshe s ik only (@
iect and the procesdings conding to tecopnlsed rules of procedure but
that justios B oy

The pawer of the court presiding over a civij trial is not correspondingly goeat,
S the pblio nterest s less directly involved.) The corcept of 2 caiminal rial
us displayed in judgsments Such a5 &. v. Hepworth bas 2 correlative effect upon
the Function of the prosecutor #hose role is not to be conceived of in partisen
terms. Horts Yequired to act as & sespoasible and independent legal offcer, whost
duty is not simply to obtain a conviction, but to place befors the court all the
. rlevant faces in s possession whether they make i favour of @ conviction ox
it
“Apast from the matter of judicial discretion, the rules of ovidense are genecally
the same in criminal as in civi) case. The differences are accounted for largely
by the fact thet. in eciminal 1 5 thece are no detailed pleadings narrowly
defiiug the isses,S and by the incidence of the onus of proof, which resis
wormalfy upon 1he prosecution, 4o be discharged beyoud 2 tewsonable dovbt,
Thero ere in addition certain particufar rules applying only in criminal cases,
for axamnple, the terms upon which 2 confession by the accused” is received, or
the competency and compcllability as a witness of the accused’s spouse,
Another difference betiveerr civil and criminal evidence is (haz whereas in a
civil trial the rules of evidence ean be waived or varied by consent, in criminal
cases generally speaking the defents vanmot consent 1o the dmission of other-
wise inadmissible evidence, or waive its right to object to it# As to the position.
e he delsne nadtenly or by desgn sl ender o st nadmisle
evidence, see below, pp: €80 and 04.1"
“The manner in which the reception of evidence is deteronined imiisausiads
STER0a,-ane will wise be referred tu as celevant when particular rules of
‘idence are dealt with. Broadly, it may be stated that In terms of section 109(3)
of the Criminal Code matters of law are for the judge alone, 2ad this jncludes
sulings upon the admissibility of evidence,? the amount of eyidence.® the order
of evidence™ and the burden of proof Matters of cogency 5 10 the weight or
exndibilty of evidencs are for the trier of fact, Which since the abalition of jary
Itials™ means the judge sitting with assessors, or the judicia® officer if he is
sitting alone. Where the jssuc of the competeacy of & witness depends op
matters of fact, c.g. his sanity or level of comprekension, it is adjudicated befote
U full sourt s questions of the weight an tho admisibiity of bis evidence
eatno: copveniently be sepatafed.X

m e g, Sosotal sy N0, 1965 ) S 416 ()
i e A B s
n:mu),!qsm)mn;mx_

ths importance: ﬁlndﬂﬁnmllhemﬂofmnlﬂﬁﬂmmwv
Mmlrr 1937 A.DBISX’ ‘) Y7 oy S A, B
S For, T L 07 S L, nfs.armmnhkmm.mmmwx

0 xu‘;vmm A ;he)
a {AD, lomons, S.A. 352 (ADJ.
[ e rf’f‘%’:m 1947 (4) S.A. 508 (AD).
: glrlamw V. Fiskers B!rwm, SiaDs
V.
WDy the Abalitor of 1 N
Mqud.r m"s{\m K.B. m(ccu, n v. Manargo, 1963 (4) S.A. 708 F.C).




3

Tewill be approsiated from the above that there is & clear distin
the admissibility of evidence and it suficiency. f what is .ddw;go;: in law
Pfqpeﬂ)' be pus before the court, it is admissible. I is only once it has been

could be admitted that ity persussiveness, aloe of in conjunction with other
evidence, in satisfying the court as to the facta probanda has to be considered,

“Fhe classification of some different type of evidence, and a discussion of each,

1ype, hig been set out in the chapter on “The Manacr of Adduclng Evidence’

Selow, p.608, where the distinction betwsen primary and secondary, evidence of
documents is aiso set out. See also, as to the Best Evidence ruls, p. 96D, and as N
to the nature of circumstantial as opposed to direst evidence, helow, p. ROW;-!

Parely on the matter of terminology, it may be said very broadly that the
distiootion which is drawn between direct or original evidence and hearsay
evidence refers, in the former cuse, t0 the festimony of a witness us to whet T

with his own semses, aad in the latier Case, to the testimony of a

witness who merely reports what another stated himself to have perceived. See
‘pelow, 5999, ‘Parol evidence' is a term of ast which is used, where the meaning i
of a docurment is in issue, to refer (o other evidence (oral or written) of that
meaning, outside of the document itsels.

L]

1A SOURCES OF 'I'HE SOUTH AFRICAN LAW OF EVIDENCE IN

ThcsonthAfncan hw Fevi Roman-Dutch principk '
Although cctasionally the cours have made passing reference to those prin- .
oplesy® the English law of evldenu yns ety latodued into Seuth AGica, &
Ordinance 72 o 0 (C)- :
‘The presoat iaw is regulated hy the Criminat "xoceduxe Ac: 19557 a5 i
smeaded. This Act contaips evidential rules on a umber of topics, aud for the #
residue of stles not expressly set out provides in sectiua 292 (as amended by the .
Criminal Procedure Amendment Act, 1963%): .
“The law &% to the ldm:si’bﬂl(y of ¢ evidu\u and as to the competercy, exaninstion and
cross-exanination of in force in respect of criminal proceedings oo i
mmmhwnrmy. 1961, shﬂllwlyhmywnmaplﬁllvmwﬂedbylhuAﬂ "
or any othar law.
In ddition, the ffect of section 292 Is expressy aid apparently superfiuously
extended to spesific cases by sections 232 (professional privilege), 233 (State
‘prvilege), 234 (pnvdege ngmnsl selfincripination), 241 (beasay), 262 (dymg
47 (chazac! sexual charge), 202 and 260
{manner and sufﬁaem:y o oot of mwnm.enz to yublic office), and 286
(mpeachment and support of a witness's credibility).
What then was the law in force on 30th May, 19617 As held by the Appellate
Division in Ex parte Minisier van Justisie: in re S. v. Wagner® it was the

ot Misierk v. Fagan (1897) 14 S.C. $0; R.v. Leuner, 1958 (3) S.A 562 S.W.A).
"Aﬂﬂa Seatloss oen

2 0f 1963, ste. 29, This gmenment fss, I n intsted at loat einforced o i
l:lml!e In the lpnmlr.h IM “courts to the whole question of what our law of
dence estier e the subject, even [hose o{mMpe!lm D!vklon. are. s
o Yk b vl s wil ccoringl b reforsd (5 :
Tl:n aniy ln ﬂmln

historical intercst.
21985 (4] S.4. 507 (A, 3F-G. Sce, also, 5. V. Langa, 1963 () 8.4, 941 (N): S v,
lmm1%(4);;”;’,5(5(’0:)’:;«”5‘”14%”5»4 0 1565 (81 S.A. 336 (13-
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previous unamended scction 292, which applied to residus] matters not expresly
Gealt with the 1aw ‘in force in criminal proceedings in the Supreme Court
Ldu:ame in England, and Steyn C.J. in ian der Linde v. Calisn adaed shet
1o be read in the light of the provisions whereby, until 19569 the Privy
el s the ultmate court of appeat for South Afves. The resdlS 1 vt
1950 apigions of the Privy Council and Appelate Division decisions are
binding aa the South African cousts, although the Appellate Division is free to
depart from either if satisfied it was clearly wrong= Post-1950 Privy Counci
decisions are persuasive only, since it is not past of the Supreme Coure of
Judicature in England. Decisiuns of the House of Lerds and lower tridunals in
the English hierarchy of courts prior to 1961 are bic-Jing on Seib Afsican courts
1 50 far as they lave been undersrood and applied in South At and (i
‘mast meas fies, that South African rules of practice, not English practice, areta
jlowed # and sccondly, that A

lish decisions Which may contradiot them.® Post-1961 decisions of the
‘Eaglish courts, like post-1930 Peivy Cotneil opiions, a1 persuasive only.*
‘Even where English case law is autdoritative, the same has never applied to
tae development of English faw by statutes, which are not incorporated by
rfercuce” Further, when there is @ substuntive provision on evidence in @
South Aftican statute, even where this is identical in wording to an Evglish
statute, the English cases remain persuasive only. The effect of the incarpora-
tion by seference of the body of English law into South African law means, of
coutse, that it is not treated in the same way as is foreign kow where it i &
questian of fact, when it requizes proof by an expert in the foreign law.*
‘The complicated rules of precedent applicable to evidentiaty matters have tho
cesult of giving esycual significance to the distinction between those rules which
A idence, ang s zose which
Iaw. A provision such as section 292 is to be giv<n 3 erstrictive interpretation,
said Stratford C.J. in Tregea v. Godart.2 Thus, the jncidence of the cnus of
proof, or the existence of & presumption,™ have been held 1a be maners of
iu\‘sunuve faw, aithaugh the effect of the onus of proof or of a presumption is
evidentiary,® Similarly, while we adopt the Englisk evidentiary rule that 4
B tere cor it
R e wmzmm«m &
25011965, Vo der ik . Caz ity ivused o (1967) 84 5.4.0.7. 245
Comait ke N o of 195,
e 968),
A R
c Misise van Jusie
tothe earlier aw, Surmon v, Sur N
; L, 19 1965 ser ) D o e 4393 Lwanes e
R

i

Krauer, 3527 T SA 415 (AD) 3t
xm. 193 0.
idearii

2, 1933 T.2D. As! sampmmhxmmmuum siven 10 506, 226 of
it msed below, p. a
e P 040 (98.0. 163 (SR 1o
IR AD (637,

Tepen . o, 29 AT 1658 223,
rbea. G, oA

aéz*;
= s

43, per Watecmeyes SA.
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viarious 8aIission is recelyed against a party if be was in privey of obligation

oroftitk s
whether such privity exists in law,%

m EV!D‘F;?CE OBTAINED BY COMPULSION OR OTHER ILLEGAL

Statemonts elicited from the accused whish amount to admissions or confes-
sions are inadmissible If be has been induced to speak, whether by violence or
moral pressure¥ Admissions or confessions by conduci i the form of
w.mn; out of places or |hmgs are expressly made adumissible by section 245 of
iminal tained from the acoused against his will, but
missions by conduct in oﬂm (orms still require at commaon law to have been
nsz and vountasly mads, 5. & empls of bis haadwriing ursted by (50
secused s Ioadmisile i coerced

ur
that mdeuu is not inadmissible ]lls'» because it was Jllzg.llly obtained.®
Dosuuierts have een admitted even if procured unlawfully, e.g. by stealth or
i the absence of  valid search warrant. & The accused can be compelled, under
sections 289, 290 asd 291 of the Code, to furnish gvidence against himself by
meas of finger-, palm- or footprints or by medical examinations, the resuits of H
which ave again admissible whatever the method by which they were obtained. B
There is, however, some authority for saying that such forgible examinations e
would at commorn [aw have rendered the evidenc inadmissible® and it is not i
clear whether this has been overruled by Ex parte Minister of Justice: i re R.Y.
Matemba® or whether the point was there merely beirg dealt with obiter.
There is Do Joudt that the judicial discretion 10 exclude in the interess of
Justice evidence which is tectinically admissible applics to illsgally obtained
‘evidznce as to all other kinds,® the test being whether its recs; would be

‘safee” to tho accused havin; regard to the nature of e of offeuce chiszed an
the circumstances in which the evidence was procured < exampl> of \mm

circumstances can be seen from . v, mr\aes" ' where emzem(y

obtained from the accussd in the coursy of an enguiry inte
his mental mondition under the Mentel Pisorders Act, 1918,
was excluded. On the other hand, eavesdropping bY a
‘plain clothes® pnliceman was held not to be umfair ia

R v. Stewart?

Vi Deventer, 1966 0) SA_ 1 (A.D) st 24, per Williamson EA.

s
5. G8GEE 114,
nn i 18] UK B B CCAY Koy, 5155 02D, 19,
e s ”‘ ]}ﬁniz?‘n(un.l M 1943 AD. 75. Sce, geusrally, (1968)
.u

. Uys and Uys. 1940 405; Andresen v. Minister
King 5. R, (1968] e
e LR 25 TRD. 4513

R.v. alelzte, ¥ Rv
e i (1918 33 RL R 37 (aperpeni);
o

“Kmm R 11955] AS mn’c Caguv Gunn 11964) 1 Q.B. 485 Bell v. Hogz,
C. 3 R [io
“’“*s' HESTVELH RS  te meansng atven to
ust excuse!, dxscessed below, po 19
. 639 (C.A.J-
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bave to be proved

CHAPTER 2
MATTERS PROVED WITHOUT
EVIDENCE
Section

1. Foroat Admiscions e B Pg
. Judicisl Notice . - o
A Faeh Judiciaily Nnhc:d .o

1. Logal notorir ty .- R X

2. Faots notoricasly ascertsinable .. “ .08

3. Affairs of State .. . - . 0OF W

B, Judicis] Notice of Matters of Law . " 000 i}

1. South African law . . Beo b

2. e e U

3 Folgnlw . . L 068,

I. FORMAL ADMISSIONS
“Where facts are formsliy admitted by a party they crase to be jn issue, and
the other side js relieved of the necessity of calling evidence to establish thoss
, unlike extracurial infors f admissions which arc tendered i evidence and
¢ other s\deé btcl!m 2B4(13 ¢ the Cnmmn] Procedure
At provides that judicial may be made by the defence in criminal
e, ad S Suih an admision i Sulent evdents o the ks
At common taw such admissions could not be mads n criminal trials? and as
seation Z84(1) speaks only of admissions by the defence it could bave been
'h‘xm. thiat the procedure is not to be c!len[,ed ta the prulomuon 2 The couris

that the oy be made
bmesuw
‘ﬁul.v ¥, 19: G5, (G.W) I479.l(. Faudtt 1958 {3) S.A. 767 (T) at 776-7,
ey a Sﬂg .A 474( (195)7;, Y () oA )
al Justice. mxm ., 30, 7ec. w.

}l‘:“wndnmn has been prmived. in ‘the application of sce. 243(1) of the Act, See

s
% Podbrey, 1948 ) S.A, 181 (C)at 184: S,v. Devideon, 1964 (1) SA. 192 (1) s 1945
n s AR S QRS

6
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7
By the phiase ‘sulicent wvidence’ is meant both that the facss adritied are
taken 0 e proved o of proof? and further, th
tacontradict or reb i .

to formulate pm'-nuly the facts intended to be admitted; the Joose. pmm of
simply ndmiiting the evidence given at the preparatory examination is partion.
Tosly to be discouraged 23 there shovid be 1o doubt about to which facts the
adniission was related. On the other hand, if the evidence io contradiction is
admissible as relovant to other issucs in the case, the court may refieve the
admitting paty of the usual consequences of conclusiveness,$ for it would be
| ~dously inequitable for & ,migmem to be founded upon facts which appear,
from the rest of the e & been ersoncously admitted.

T civil cases & “ormal Samisson made it ‘pleadings or ut the trial cantiot
be withdrawn without the leave of the court, which wili only grant leave if
faraished with sworn evidence? explaining the sircumstances in which the
admission can be mae 2 and if satisficd that it was made in error® and without
mala_fides* Although section 284(1) makes 5o express provision for the
withdrawal of adwmissions in criminal trials, te nvemdmg discretion vested in
s criminal court may be exerciscd to achieve this resul

s only facts ‘refevant 50 dhe isse’ which can be ;dnuthsd under the seotion,
which ‘s not-inteoded’, said Fannin J. in 5. v. Kurwayolt 10 be used by the

s  means of getting on record something which he State does not
propose to meke part of its case’, There must, it seems, be some issue between
prosecution and deferce i regard to the subject-matier of the propased admis-
sion, though an acceptance of the admission may be taken to ! icate o
existenc issue.

‘Statements sade by the accused in an unsworn statement from the dock, or
in an expleatior. when giving his plea under section 169(5) of the Code, may
amouat to judicial admissions, provided it i clear that he intended to absalve
fhe State from the busden of leading evidence on any matter® Wiere he i

* R, v. Fouche, 1958 (3) S.A, 767 (T) at 777; S. v. Kunwayo, 1964 (3) S.A. 55 () at 36;
M} 476 it 478; The 1969 {1} S.A. 385 {A.D) at. 337,
;ummmv'n'!wxm e e, :(m' o s b orded &0 mm‘?ya (0124

T che 1008 O A K. 367 ()t 6T, Gondon . Tarsow, (581 G) SA. 25 DY)

::fs Slmbe/ 1968 (‘J;M}?%mdw‘zﬁ A vaﬁvm, 1969 (1) 5.A. 385 (AD) At 368,
e mlm o . Wiline H an m;,fu) 7935785 S 553 (0o $95; Raree v, Urion
m o v. ang:,m 1927 T.\u: A% .lmgﬂa; Parag, ﬂol(?nsssi o, %L "mmmm (’x;; ;nzgm
D‘Mm.»‘fwﬁum mﬁm 8,
el et (S SR RN
 Mooiman v. stare Moolman, 1937 C.R.D. 2V; Zanig V. Parvathie 4.0., 1962 (3) 5.
"(96‘{3‘)"&*:‘5,‘59&‘};,) §1H » H. 15 (T%; 5. v. Moyhew, 1967 (D PH,H 4N,
iy dusio the it e ot

Tbid, 4 ch of oot gully’ ta one o
urmamu:m:\“fy ot i Sutstandiog stes between hin uad tra Sals . 1.

"R-v ?5;’}.572,".& 5‘\ A 108 2); 5. v, Gowss, 1968 (4) 5.4 354 (OW.; o Signdard
sk of St Afiea, 2

o Minier of Bantis Educaiton, 1956 (1) S.A, 229 (N) bt 242-3.




- andetended it should be explained t bim that he is wnder 1o obigation to
assist the prosecution in making its case.
"On the question whether formal ot atc com etent where th
o8 pleaded guilty, see below unde "Corraboration p 5, |

L, FUDICIAL NOTICE .
A, Facts JupictLy Nomcep
4 trler of fact, whether judicial officer or assssor, may not in geseral soly
on his own kuowledge as to the trutll or offierwise of the faots in issue before
him. For him to do so would be In effect for him to adjudicate as between his
own informsation and that presented by the witnesses testifyirg, I, therefors, he
finds himselFin this positinn he must immediately discharge himself from acting
i 3 uicial capacity and is under a further duty, as 2 judge or magisrat, to
offer himseif as & witness in the cse,
re are, however, cetiain calegones of informatian of which 2 trier of fact
ey take cognizance without their being established by evidence. The judiciary
xmat be comtained ‘In an ivory tower without windows' In ordet fo under-
stand, correlate and cvaluate the issues of fact in any procoedings, a trier of Fact
st of necessity employ his background knowledgs and experisnce.® To lead
ovidence to establish such background matter afresh in every case would clog
the workings of the courts. The doctrine of judicial notice is bsually said to be
grounded in the expediency of avoiding unnccessarily protonged trials, i and the
grobl of i proper spplcatio js e defiion of were the earing of
evidenice may Fairly be regarded a5 superfluous
Brondly, 1 foots whish may b udielally soticed must be ‘50 potorious a5
pot to be the subject of dispute smong reasonable men, of . . , be capable of
immediste accurate demonstration by resost 1o readily accessible sources of
indisputeble accuracy”.® Notorious fucts were said in R, v. Affican Canalig Ca.
(S.W.A) Lid to include ‘elementa} experiencr in human nature, commersial
affairs and everyday life’. Whether a fact is of such a nsture is a question of law
for the decision of the presiding judge.® Evidence is inadmissible to controvert

SR DT SA @) S v Lo B @54 d01
e e S i Wesite, retont, 1035 T 361, & v, Zva, 1964 () SA.
ISAN)esD s A

wan!.s( i 8. &mnm,wssaum D) 2} 306. CI
e e by D b
Ac.m(HL)nm 3"’ .thouldaﬂccndvmeﬂd ofress from
13 inaist nnmvﬁ Dmnfoncmﬁ
o

Ty e e e oo Lond Simonds n reton oY
l'n-rlamm.r oSt T A, 391 (et T it 20 s repugmant frat & court o etice
‘ ’Méwmﬁd |)h=eamnwn ot of o 1het f shoul requre

lons,
e e o o s o s U v R 839 IS.&P 688

ST3ER251) sivg thak the Jidge conll have gven Insnucilons (o cure decionces ¢

knpwledge of any furor Ge.g. K. V. 4! 1951 3 s)u o v

3 ; But see Edmund M. Morgan {944
2 K &“zsé’ fa ;e st um-x o A e e Toom e i
divion of fartions b ool

rﬂs!é(l)&A x# Gy 'k'fizcvisy Ctnnsscn 1.

o, S0 P, 308, wigee, Phipsa’s comgue: (hat udges may natice wimt

"'Eywmn umm et o e’ s aporoNed (5 262




faets properly naticed; they have more than merely prima facie validity, being
refitable.® This do:s st of course distegard the fact thut whether something
be & matter of dispute, and further that |ndxxpumbmty
isnot immutable but may vaty from time to fime and from place Lo piace.
dmgess are adequately guarded against by the judicial offces operly vton
‘own impressions so that il necessury the parties muy correct au esroneous one.
Beyond the requiremeat that the trier of fact fecoguize that his personal store
is maiters of everytay namnzky
1o seasonable men, generel principles cannot be isolated, and examples may
smultiplied without giving much llhm\nnuon On the one side of the line, eln ly
a court may take cognizance Of facts such 3s that gelignite s & Smga.
explosive;®® that public compmas are generally incorporated to carty on
‘business and make a profit;™ that ‘here is a rietwork of national roads in South
Africa which are public roads’ ‘“ Cleatly on the other side are cases where it hes
‘been heid that the court may not notice without evidence the chemica] compo-
sition of mitkshakes™ or beer,? the rules of roulette,® the habits of farm fowis,*
or the manner of estimating the age of animals™ and their local market value
A knowledge of the workings of machines is ot assuied to be common (o all
seasonsbly intelligent members of the community, " except in broad outline ot
‘where the machine is i common use by laymen.® Matters of science, such as the
incidence and range of abnormalities in the period of humas gestation,* or the
genetics of skin pigmentation, cannot be judicially noticed, except where they
Bave pecmeated into tne backgraund knowledge of non-speciaists, Thus, in
R, Morela,8 Tindall 1.A. held that judisia) nofice could be taken of the fact
that no tiwo fingerprints arc exactly alike.
Tt will be noticed that the doctrine of judicial notice is far more freely applicd
to gencralitics rather than to masters of detail, and this is 5o also wheze the jssus
is the operation of & statufe or document and the meaning its framers intended.

"ue{zwkvv Godkdard 11940) 1 K.5. 687 (m)u 00-1;

Nao (1884 4 ED.C.236;
w douts, Sodia notcsshould o Fllams, 148 @ 50
ay hav to be eauipped to aotles rghebins riog erideate = ot

%g;n&bp’\:lblc, &8, McCuaker v, Goddard 11940} 1 Foe

mExnmdtabeme Tiper 54 AD. 3931 34,
; M‘;fgm:lC i sW,’.«?ﬂ'ﬂ"llggsiu)D 57 (S W) ot 199. Butol the
i o vy P oy O msoy £
Ry Biklisbe 1960 () S el
. Toger,

g lm, 1965 (1) 8.A. 859 (N).

v S BBQ(E!DL 71,

3 Prelnrﬁu- IYMTPD 76, CLL R. v. Rosser (1836)
o Westelike Boere nmlm‘: Verseniging, Bok. v. Rudaisky N.0., 1931
13 7243 Rodaizky's case, sbove; R. v. Hickey,

clow.
restonnta {851] AC. 391;
A5 0 LA 05 (DM Mapa .
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Anexamgl of the formes s the courts£endiness o rey on thei owa
of poplc’s behaviour and rections, while refusing o notion the merfvf-‘.fnnﬁ
‘hetiavious of any one individuel® Again, in Commonwealth itioping Repre-
entative . P. & O. Branch Service® the House of Lords asserted its knowledge
o a stats of war bt not of the date 2nd signiicance of cach manoeuvTe or
n forming port of umt war. An example of the latter type is Ex parte
Jewich Colonial Trust, Li re Estate Nathan* which was concerned with 2
{estator's predictions, in 024, r:gardmg the cost of subsidized immigeation to
Palestine over the foliowing fifty years.
Apart from these two categories, judicial knowledge is not easily assumed.
The judges have not agreed with the fext-writers that the scope of judicial
knowledge shonid be extended vither than restricted, As De Beer J. commented
B v tha‘m],

Phipsca, \m;mre md Scoble what astomdiny

e e, appiclon of i dosin, oo e o et 5
effects of an exteaded application”.

The most ‘astounding resuts® have indeed been attempted by tris) courts, whose

comttons hizve {requenly besn sct askde Secause of magisteril assemptons

inthe spbere of whiat has been called ‘racial mythology' % .. that Afrlcans see

boter o wight han Go whits” that Aficess ars capable f mgkig denie i

idensifications. from. spoor-tarks.*® or that Indians are secretive an e i

committal. Another racial e oo e veen

judicialiy nmotiged ~ this time by the Appellate Division

itaelt, in 1911“‘. 1s that the m;otny of the white in-

ha id adof icatgex{ﬂ ra f a;ly prejudiced and

congider = eir in

I L Eroprlsty 0t¥el’it8ep:§ds SATehe partietlar form in which
X%, 22 direction fo the jury, in'a tral Fot indcent assauli, that A .

Voot give in when seized, was held not to have been improper, Had the N

direction been in terms, "They afays give in when selzed”, the sesult would

‘presumably have been different

1. Laeal Notoriety
A fact may be )\Id;cully noticed evess if not mmuy natorious, if it xs well
kaown ta all persons in

v. Masonda (1928) 49 N.L.R. 62; Powp= V. R., XB‘SHPD 177; R. v. Mabals,
I 1557 (5. 408 (0 0 L4 Bt o Mo ot L Sociy ¥,
o [xp(liﬁ)m 191‘2{-} L),
3567 () 8.A. 397 ananﬁsm ship Co,, L1d. v, Karlshamns Olje-Fabriker ([B
(1949} AC) 196 {H.] L()N7 £ M m p arcy {ook judicial notics of the fact
zeasosiable grounds !n l% ipating

o gr 8 & general wat.
YB00PD. 20076, Dlul'eem:n

iowever, bavo been intended

s

e clum
by ghe of jer C.J. in R. ¥. mgxnms.
S, 2. Hollmann, Sour 4jicon Low Lo o o, (570 5. 92
TRy, Tutel, 1953 (4) 3.4 406 ¢
=R v. Sitimela, 1962 (§) SA. 0 8.
sy e (3183 37 NLK. 517}
*in Moller, Keimows, i, 1911 ALD, 63 3¢ 63,
1932 (3} 8.4, 212 (A.D) was Inf

).
tenot of i whole smslngup, ‘which was thet ‘Whether ar oot the mpumm Fiad in fack
sblied whan s s Jeivant 1 th Kot of ths BGsed's
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appefiate court sitting somewhere clse find themselves ignorant of the
s is immateral, but notoriety within the localfy i nov mmu:: i
‘prosdly than sy other kind. Thus a judicial officsc may take cognizance of the
genegal character of the disaict in which o S8 bt ot of e Amioies topo-

apihical features™ or matters as specific as the condition of its stock fences.
Tthas been held that e may notice only its priacipal features and main roads.®
Relative distances®” and the refation of this locality to olhert“ would in most
drcumstances b begond the scope of judicial knowledge, The judicial feavures
itho district, e, thot it i an rban area® or ts boundaries, % may be notioed
only whets these are mentioned by name® in statutes or proclamations, and it
s been held unneoessary to have evidence tat the name could not apply to
sove than one place.?

2. Facis potorionsly ascertainable
Where a fact is not itself notorious, but it may easily be ascertained by oo
sullng sources of indisputable accuracy, it semaius within the sphere of e
sotice. Thus the court may refer to cafendars and authoritative almanacs to
establish oo what day of the week & particular date fell, or the times of suarise
a2d sunees. 5 In General Life Assurance Corspany v. Moyle® Innes C.J. remarked
that judiciat notice could be taken of standard maps and State documents such
a . o b s o

The reference to ‘standard maps’ was ssid in a laer judgment® to mesn maps
and surveys issued under governmental or similar authority. Doube has,
oweeer, been expressed 85 to whether a gourt ruay take judicid notis of ail
a map.* Probably the ordinary tet should apply—whether the
Sppiication of the map's symbols o concrete Facts of goography would ba self-
evident to reasomably intelligent persons in the commuaity, If it would not,
expért evidence is necessary.
mv Bolekow, Veughan & Co., Lad. (9257 1 KB 383 {CA.); R, v. Harold, 1929
© Deyiel's case (1511} 4 B. & AJd. 243, I0SER 526, R . St SLCRD. 2, Bl .
(46 0PD. 643; &, v, Katvenburg, 1947 (1Y S 423 (8); R v. Koistosaay, 1547 (4) S.
MR R v 'A'lsnmbalw(i)s.hlls(s.k ~AD).
Makula, PH, H. 193 (O)
73 ot 375; R v, D Neoker, 1903 CP.D. $67; R v. Ross,
1935 Sk 345 (W 3 B s A v, Tharapson (18425

yr g
: Maalo, xmzn
"nqke(':ms« 821 4 cmd 243, 106 ER. 5161 R, v, Fouaraff, 1940 O.FPD, 2707
Ry di, 1951 0 (}SS.A uo 3. Xiger, 51 18 54,3709,
e B
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3, Public matters and afflrs of State
‘Judicial motics is taken of public and pofitial facts, Some of these
Koo 1o judicil offcer s o any member of the commianity. T s
Afiister of Tnterior® the Coust naliced Jactual dotals of the constnatioral
of the countey, and in Publications Control Board v. William Helnenas,
17 the majority of the Appellate Diviston toak fudicial nofice of the provating,
‘Sadards of public morality,
‘Oiber public matters might not be thus notosious: whether war as boen
declaced,® a foreign government recognized, ot the territorial Limits of the
fry d defiped.™ If a court feels it iacks the information Tnecessary to take
1 cognizance of these facts, this may be obisined from the approprinte
of the Exceutive, Such nformation, when given

one of his Ministers upon a matter whxch!sv&ulmly witnin hnunmunnu

Is other wards, it comes from an indisputably accurate sousce of knowledge.

As e basis s s#id to be the desirabilizy of conforntity of conduct between the
Executive and the Judiciary, evidence is inadmissible to contradict the offcial
conclusions, An enalogous principle is exemplified by ¥zn Deventer v, Haroke
and Mossop® where Tnnes C.J. refused to hear cvidence that ths pucpested
Britsh aanexation of the Viyheid district had been premature becase at the
time there bad been to effective ocoupation of the area or subjugation of its

people

‘Tudiciat notics was 1aken, in Johnson and Irvin v. Mayston N.O of tho
signatute of the Governor of Natal. (Tn addition, sction 253 of the Criminel
Prosedure Act sow provides that the signature and stals of public oficers are
admisgible as prima facie proof of attestation, on their mere production.)
Dove-Wilson 3. et on to emplmslm 7 s the English court bave done, that

facts, whether they

by il asisance o ot the sxmlﬁcance and copency of facis 5o noticed is
ot he court along
B. Jowiciat, NOTICE 0F MATTERS 0F LAW
1. South African Law

)udlclk\ officers must be llken to know the hwi OY the country, Accordingly,

tatutes of the Republic

1057 (2) S.A, 457 (AD.). On mafters of wncieot b xynhecommuamemmd
ot b o ma)nmzlmsﬁ;m “Represextative ¥. P. & O. Broach Service (19237

& 0. Brovich Service [190T] AC. 198 (E0L.);

13, 57 ELR, 769 Duff Development Co., Id. v. 6o
;ﬂ-ﬂ u?g:) AL 791’22!L), cm-\zun»sd/lw 'v. Rayner & Keeler, Vs Wo.2) [mﬁf
Deslgnens Co, L v. Gt of Eelepon (911 A.C. 797 (L) 6T,
Tl R 0, it el Cal gl bt it lasfon o the cout's
Jarisdicion to snquixe into scts of Stata {39e 3t priae
* G908 WML, 396, AL
233 Cork e Sl v, Royny et Kegler L4 (N 2) 11986} 2 AILER. 336 [
T i s 2375 . . Inhapiaats of Anderson (04
sqhba Sy

ot e (199 ¥ ED.C. 23; Brown and Jesuldehout v, R 1903 T5. 1014; R ¥-




‘partiamentt may be jodicially notized, though it i usual s a matter of co
for 3 copy of the enactment to be furnished to the sonet for it to refresh its
knw]edg, of these matters.” Similarly, the common law however obscure miay
nolized® though again referesice may have to be mad to previous decisions,
e mhortes and modern textbooks to ascertain the state oF e o, i
Judicial knowledge is not presumed to cover private Acts of Pulmmcnt, or
etnctments passed by other than original fegislative powers unless the taking of
judiciat notice is antborized by Act of Parliament # Provincial council ordi-
Jances, ot being delegated legislation, ™ may be noticed in the province to
which they apply, but the ordinances and pre-Union legisiation of ofber
praviasss st be proved by handing in & copy of the Prosincial Gazetre®
Procluantions which have the force of original legislation may be notiosd,®
‘ut pot those which rank a8 delegated Jegislation, Thse latter, ke government
notices, egulations aod municipal by-‘aws, fall under the acgis of section 251 of
the Cr ocedure Act® which re:
(1) Judicial notie shall be taken of eny law of gavemtsent notice, ar of any other
‘matter which has been published in the Gazette or in the official Gmu.cnny Province.
{2)A copy of the Gazette, ot of the of fficial Gazetre of any provines, or such

s,
oflbn Gaverament printer, s‘ll-‘)y on its mere- N’ﬂduﬂhll. ‘be evidence of the contents of
such law, actice or other thatter, 24 the case.

‘the provision is unfonunnmy worded, a5 i subsection (2) is taken titerally,

snesion (1) i reodered amost smgatar, and s inerpretation hs Ted 1o

i en producsd
8t the tri, courts have g gy (orn iy copy) st be
anded i Lo form port o the reord” or whler sinply the fact that it was

the court seed be secorded® There are several cases where,

hough g Gazette was produced. t the s, the couts Lave o

convictions ‘but the practioe.

smsariticized by Young ). in the Southern Rhodesian cuse Thv Mokcramtcn
‘Thﬁnllc of law requires complinace with formalities and pioof | \v/ﬂ:ﬁsum blwuu’ed]
he existence of a taw carnot as an Ui formality.
W Ses Afomey-Gentral v. Schoemer, 1959 (1) P AL, .
. mr;clmw;;lh (|90};‘11€h 438, Seaville v. Colky (lB )zEISC« 3%,

o iz ihe et of isc.9 of the ) mmmmms{"(su.ssvn,c &) by

wm"mﬂﬁ’mm Seaned 0 6 publi apes, pales Othrwise covidad, Tov the

notice.
F'dal\ Cﬁﬂﬂ ‘and Briehanan (1853 2 Searle 15 at 18-19. Ewnuhol‘sunhcxpm
m‘mwhunmsac 27af1bBPwn1(!ndPﬂvlk|u ‘Partiameni Act, No. 91 of 1953, and

‘%¢. 253 of the Criminaj Pmcedure Act, No, 56 of 1955.
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”: W S’B&m;géss 7 nzlmll“ al P"lﬂ@dpﬂﬂ”’ :zﬁ ‘Evidence Act, No. 31 of 1917,
O o1 CPD. T2
i Raly s Deperiment v. Hughes (BES) 3 EDC. 2957 B, v. Jewof, 1501

EpL
000 175.C.5445 .. Bl L10GRD. 298 v B X 1912C70.6065

Py ik Mesisbe v 5, 196 @ P E

‘l‘“}s%(% simar o va oo wm”nu/c‘hm[w i

-} at
PR By AT 198 (SR at 204




Finelly, the cases are divided on whether section 251(1) s to be construed 15
dispensing eatirely with the psoduction of the Gasetre$ or whether sub-sect”
Qs mthn 10 be crupbasized and the handing in. of the Gazetre fnsistod upon.#*
the legistature clarifies the matter the last-mentioned procedure should
e followed.ex abundante cautela. The growiog spate of subordinato (egislation
been accompanicd by impovements i s accessibility. The danger of
convietions being Saunded on repealed or amended regufations increases
accardiugly, and sy shght inconvenience crused by adopting the suggested
sourse 5 by comparison trivial.

3. Castom
it customs with which  judicial offoer is scquainted in b capacity as an
sapert in those customs nced not be proved in proceedings where he Is sitting
2500 expert, 85 in 2 Banfu sommistione?s court or i the Bants High Court
Tt of th, applicable fzw,
custom noticed must be nlmrly and pmuly formulated, in particulas whets
ermival or punishable conduct s sought to be estabished by it The custom
judicial zotice ¢ves ikough Appellate Division judges
or other nonwexpert judicial officers ey reqire instruction to equip them to
take such notice.® Wisere, on the other hand, the custor is part not of the
applicable law but of the relevaut facts, as it would be in the Supreme Court ar
‘agistrate’s court, the ordinary priaciplet of notosiely mvst be satisied % Thus
an CJ. was prepared in R. v. Dhlamini® to infer from the fuct that the
e i i wives it he s have 52 asets; bt drlais of o paricular
m’bel lobola procedures woutd have to be proved.
Local customary jaw need not be praved by cvlde:w:." but evidence must e
led to establish trade c'ns!oms‘ ‘unless they have recophized in previo
il decisions £¥Zdgpoe

s Tk and G o 1 . Oendo,
P LY. wss OpE B 9 onser,
BB SA o e s, TR

19550 3
ckas, 190 R Onmam.whﬁ:. S iy
3.5 R. v. Mak: 1961 Q) S.8. 93( . cl‘g)mmx'mhm

&
@ k. v, Gaisie, 1931 C.PD. 76 at 80, R. v. Potpicter, 1956 C.P.D. 2i1; R, v. Tonfeni, $931
RD. 344; Serabe v, Kap,ur&m Cnmlmll’.v Schoo! Board, IBﬁG)S-A.ZSa:g}.AnT;lV'
fEy ;

prociamation wulnhl:mm:uﬂ o atferat
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3, Forslgn Law
sodiial moice cantiot bt taken of the law of forelgn counties F

st be proved in the same way es any ather fact farmivg part orﬁﬁﬁv of
ucholcal of specialized knowledgo—by an expert, witness. Textbooks i
ot the forelgn vt ar copies of foreign stafutest are nof evidence i them
sk b, like 2uy other expect, the witiess may 1c%er to them in support and
:._,,“muon of his opinion.!

tenoe of the wtpess as an expert must be shown: he must prove to
begeritus s e officii. The best qualification would be experience as a judge,?
magistrate® or practitioner® in the foreign system, but an academic ﬂegme was
mp!ﬁ as sufficient in Hul.mher V Vnanc/wlku: vaor Zidd Aftikar Formal

shown. A certificate from the Gam\nn consub-generl as to the validity of 2
uriage celebrated in Germany was held inadmissible in Levy v, Zervi s there
wus o evidence that e had had any opportunity or need ta acquire & knowledge
ofthis brzned of the Jaw, his consular functions being Jargely cotamescial; but
in Ajami v. Complmllf.’r o/Cu:Iom:“ evidetice on what was legel teader in Wm
Affice was reorived fom a hapk manager with twenty-four years' experien
there, the Privy Council d:clumg it needed to be satisfied merely (g) that m
vituoss conducted & businsss which made it in bis interest to take cognizance of
what notes v legal tendes in West Africa, and (5) that he had in fact taken
such cognize:

ur eourts nse 1o relx e wwal sequisements of proof where the forcign
faw in issue was English law, on o ground that they were us well qualifisd as
any expert 1o detecmine what that law was This practice was dispproved by
the Appellate Division in Schiesinger v, C.LR. and possibly the
which Ven Wyk J.A. ix that case could find a tacit agreement to d:qmm wlth
formal proof will not be sepeated in a crintzat case. The same insistence on
sroof applies to the Jaws of Botswaza® Lesotho, Swaziland, and Rhodesie}*

‘Tegardless of how close the ties are between those legal systems and ouz own.

A I re Jucobs (1885} 3 H.C.G. 204} Ex parie Neubay (.lN'IG)S.A.ﬂs(O Anderson ¥,
The i, i;és(«;s{m&oL ), Conon o 1 oree <G Cicoen Pecrore
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il ses the onasof proving the Fosega faw s onthe party who dlims
diat it I applicable and that it diffess from domestic law,"® and in the Absence
O idencs the forcign law 1s presumed 1o be the sams as South Afrisan st
Wi thers s 10 diect authosty og the poia,t seems mest wailaly tht the
sl woud be spplied i . ccimin sk Fron the o dcaiion i
Seiniee #, R 15 scems that only Muson 3. would have applied the eief rues
o . s C.1. o Bristowe J. would spperenrly have reguided s 166
Jracin's uty 0 adduce s of e forsgn lw 2 one of the Tt
and the saene ssoumplion was made in Molar v, KA The toasoring of
i Lin feltee i 39 ozt appis s msh o the evidential ouus as to
e f prost, i thet s o esson o v i sty
pinc prosecution should alweys beat oof.
d“m‘fx'& s that the Rrpeasudor opemtgye A xenﬁxpueap'eo
statute as well as fo common law.

R i e abk spellate function was being exeroised. The
s & procedent of LS decsion totay ¢ ottt

" v, Schapirp, 1904 TS, 613,
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CHAPTER. 83

WITNESSES: THEIR ATTENDANCE
AND COMPETENCE

Section FPage
L Wmwoduction .. .. .. .. . . . .. 8 V3
0 Compellabity .. - L. e g
ML Rersons cufiog Mental Jmpalimest . . . .. 60 3o
4 IV, Young Children .. . . et
V. Sudiciel Offcers asd Logal Pratitionees. —+ . .. 4% 2R
VL. The Accised as & Witaess ., - .. P a3
A, Unswora statement Qs
B. “Testimony on oath . . o 35
1. Avcused giving evidence for defence - . ®eQs
2. Accused as @ witness for prosecution .. .. .. 988 @7
VI Compellabifity of Sccomplices .. .. .. .. .. 000 g
VI, the Acoused’s Spouse a5 Witness .. .. .. .. .. GO 9§

1: INTRODUCHION

A witness is competent to testify if his evidence may properly be put before
the court, He is sompellatie if, bccng competent, be can be compelled to give
evidence even against his own will2

"The Cominal Procedare Act contains various provisions desing wih both
<ompetence and compellability, and in addition section 292 states that the Iaw
5 10 compeiency of withesses shiall, where not expressly provided for, be
deteomined sccording to the law of ‘England? Actordingly the statutary pro-
visions are not exclusive but are supplemented by the common Jaw.

At common law, these were many disqualifications from competence, of
which the me.t nmpomm ‘were those based on crime and on fnterest. Nurl}’ P

et ofmma.xammm e s

2y
B e N 5t e R, eminge, 1951 ) SA. 36 (WD
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theso bave been abolished by statute. As Van don Heevs J.
Expurte p{mmzruf!uxnu inre R.v. Demingo,

t)he history f the law of procedure and e..d i
o i ot ol et
jatiptonsy

Thus section 223 deciares generally that unless specially excluded ail persons are.

both competent and o?mpelhble 8 witnesses. The old rules of infapdia dis-
no lo even from

persons under sentence of death The ‘principal m!er:sl dxsqullxﬁcﬂﬂan that

h d ons and their estifying, has also been

wbmmlly withdrewn, though some limitations remai n

uestions of corpetence and compeliability, like any other question of the
admissibility of evidence, are matters of law and are therefore for the decision
of the judicial officer alone, 8t a trial within n {xial where, if necessary, evidence
and argument may be heard." Unlike other rulings on receivability of evidence,
theze “Iials within the tria¥” need ot take place in the absence of the assessars,
even though they do ot participate in the decision. Whether the witgess is
competent Wil be decided by the judge, but whether or how far his evidence
will be believed s a mattex for the full court as trier of fact, Any evidence led at
the competence inquisy, e.g. relating to the proposed witness's mental povers,
susy be cruciel to the weight of bis evidence should he be ruled competeaL® Lest
4 e be held incompetent, however, the inquiry shiould as far as possible be kept
off the main issues in the case; if these cannot be avoided on the side issue of
contpetence, the assessors must be cxcluded A decision 85 to 4 wimesss
competence, at least where his sinity or maturity is disputed, s of an inter-
Tocutary nettre, 1€ his competency is brusght into doubt by virtue of is own
‘tebaviour while testifying the court should ihen initiate an inquiry fnto his
capacity® or if it has already been investigated, should seview its cartier
ruling

commented in

Oommonly in criminal tals a request is made fo the court to order any
withesses present to withdraw untif they re calted to the stand3* A witnoss who
has remained in court to hear the other witaesses, whether or not 20 order of
1his kind kas becn given, is not thereby disquafified from: testifying He cemains
acompetent witness, though he saay be liable to penalties for contempt of court

Pl DA 36 (D) at 5. S s, Chatles 7. McComnick, Hundbook of the Law of

95
1 A)‘ s (150 25 ML R. 2643 & v. Tom, 1914 T.ED. 37; . v. Diallionoa,
Mzﬂib

’iuw%gm)w%n 464 . v. Creinld, 196 7.0, 151, In view of the

porty so aegion.
Dunne 1 Crim. App. Rep. 176 (CC.AY; K. v, Reynolis (193] 1 X 1.
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Adn, 225 But the court bas power to set aside = subppema
if totally sutl\vﬁed that % e witnase is unable te give
any rel e (Sherv. i 1970 {1) S.A. 183

A4 N, 271 Xn § v, Hertzog, 1870 (2} S.8. 8§87 {T},at
TESE 7., 3t was held That Hll the ecircumstances af the
sase may be lacked at fio mee whether a just excuse exists,
Sneluding the ease or diffioulty with which the witness

¢ eould give tie evidence (aurely & test uf convenience

; Tather than pf justice}, the 'hona fidem’ of the wﬁtnm,

/ amd whether 0w not be has had legal advice.

. for the police o

aid the welght f bis edeie may be mich Smiciled The oxt
on the circomsiaties

its vatoe in affected each case, the
T wltaces vi-duvis 1. paty celling i, s vo 1 m
1. COMPRLLABILITY . 2

Befa all I

Wits
to au:nd coutt, be swors, and be exRmnEATH

A witness’s atiendance st court is exforeed by of w suby
at the instance of either the prosecution of i defer(e IFit sppe
to have the evidsace of & witness who ia novcslled b the partien t
isself call the witniesa® The Appellats Division hasleld that it s

Witnesses who have been sibpoénacd mun mnxl in attenda
ugs ar terinated™ sod provislon. s e ot the pey
expenses Failtire to obey I sab)m:nu is m\ uﬁtnm
The sourt may oontpiel aky conrt whether i
subpoena or #ot, o ke swom ami gwe widem = Ercalcitrioes
excuse’ i3 punishable by (ol prisonmess, ¥
if the refusal is prsisted: in2¢ Seqwu 2§2 thus ersiges a-substa
although it may be ssmmarily tried, and acvordinglf he witness
the assis if he in Found gbifty wit be treated

convicl® L
Tris not entirely clear what typo of exouse will be riganded as §
fore exonerating for the pusy Wmé?’ wtction 242, It nged fro be 2
€1, in 5. v. Wainberg/ bus then supgestodabil
test: the witness must “find himself ip, choumstances]
umanly intelerable to have 1o testify". Nothing In th

appears from the wording would secin 10 uilnue
of justice, whick would exdude exgilses accepted byihe
legx!ndon /® The contest betweer ,‘
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aad the weight of his evidence may be much diminished ™ The extent o which
its value s affected depends on the citcumstances in cach case, the position of
the witness vis-3-vis the party calling hiny, and so forth,

1. COMPELLABILITY
ith the d below, all
to attend court, be sworn, &nd be. uummed O

A witness’s attendence at coart is enforced by means of a subpoena, issued
st cho instance of sither she prosecution of the dd‘enue 22 If it appears necessary
to have the evidence of 2 witness wa is n by the parties the court may
itself call the witnessX* The Appeliate Diy on bls held that it i undesirable
for the police to defence witne ability to faraish

t evidence is only known to them by virtue of the subpoena procedure
Wittesses who havo been subpoeaacd must remain in atiendance wnal the
‘roceodings are terminated,? and provision is made For the payment of their
expenises. Failure to obey a subpoena fs an offence.

"The court may compel any person present in court, iether in respanse to a
subposns of ot to be sworn and give evidence® Recaluitrance wnlhnut ust
cxcuse’ is punishable by twelve months' imprisonmant, which ma
if the refusal is persisted in Section 212 thus creates & aubshnmm offence,
glthough it may be summariiy tried, &nd accordingly the witness is entitled to
the assistance of courscl?® and if he is foond guilty wilt be treated like aay other

et
Itis not eatirely clear what type of excuse will be regarded as ‘just’ and there~
fore examerating Sor the purposes of sestion 212. It ased ot be n lzwful cxcase,

gei aside a subpoens said Steyn C.J.3n 5. v. Weinberg,® but then suggested obiter an cqually sigorous
88 is vnable to give | test: the witness must ‘find himself in ciroumstances . . . jn whish it would be
itm, 1970 (1) S.4. 13 umanly otlerabe o ave o testiy’. Nothing in the Policy ol she section as it
== e from the wording would seem to reqlllm such 2 straining of the quality

af “justice, which would exclude excuses accepted by the courts noder previous

) B.4, 587 (T), legislation.® The contest between an individuai's right to the privacy of his own

A, v

ircumstances ol i = B . Keller and Parker, 1915A.D 538199,

» & just excuse exi Uk v’{;‘(es:m s mER

th which the witness r"sﬁ ‘?.‘mu“é ml;...,...aw aeaccaliy R v. Hepeorth, 1928 AD. 265

ant of canvenience s b1 ﬁ;SA 15 (y; . et o the et oo e

fides® of the wituess qwalbyﬂ.{(m . South At Care o Sianite s an Evlderte, At ed. (‘1’3&2) Lp I
it e e o m;L B 363, Bt she oraiuel subpocas applls & an

advice, é
2 BT K e 20, Seo , Jpposite.
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oriociples aad e public interest in the administration of justice would
be unequel endugh without adding to the scale further weighting ag:f::{" the
individual®
The aforegoing provisions apply nat oaly to witaesses at the trial but also o
2 preliminary inquiry where persons may be subpoenacd to appear before &
‘magistrate for exnmmnuon by the public prosecutor regarding the commission
e fons apply to the prod
Again, all ¢ e provisions applY to tie production of dacuments whict
may be compelled by means of  subpaena duces tecumn. Pmd\xcnnn of oﬁmhl
" dpcumeats in the control of a public servant requires the permission of the
armey-general if the ongm!-l is desired “The Act doos not require the
docincents to be specified in any particutar way, but if the subpuena is imprecise
the witness will not be. P=nurzed for non-production.® if a person, subpnenaed
or not, has the documents in court be can be compelled to produce them.®
Prasession and control of the dacuments are sufficieqt to subject a witness 1o &
+ subpoana. duces fecum: his ownership of them need not be shown.™ Possible
aecess o them falling short of controt is insuffivient 3

1. COMPETENCE OF PERSONS SUFFERING FROM MENTAL
IMPAIRMENT
‘Section 225 of the Criminal med\lre A:t rends

mwmwﬁvalmmrmmmnummammmuu

o disabled.
‘Whether 2 witness i3 sane, sober, or comprehending enough 1o !enhl}/ls 8 matter
Tor the trisi court to determine, cither by heating evidence or on the basis of the
‘witness's conduct in the box. A finding of competence s interlocutoty and may
lze altered if the course of the evidence casts furthor doubt on the point.®®

by

ofmemory due to old aga—daes not disquatify the witness but may result in his
Iextimony being of no vatue®®

Tncompetence where it exists is not absalute, for it Iasts only so long as does

1he: defect. Thus a lunatic may testify during lucid intervals, and a drunk when

cbellenc o7 3 stpoens, doss ot sxmto contsmplte & ks standerd, S s mouired

fma ol it wouid be iy o usly diferenditio in s vay

"Sﬂeﬁn?u? S T A &m‘m‘ 56 (SR, AD.

5oL B350 S, 1963 (DS 415( mssmmuﬁnyammmm Yoo,
By CRD. 401, and Wauttel s, Evies N.0, 1539 TP 198,

Sec. 263 sl have
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hes sober.3 Further, sestify on tod by s

B 2s where he sullors Tcom partienlor 488 o dotgen
T evidence of 5h & wituess may be reseived even wher bis saaity or
0 °Thy

with a femalo |dmz or Imbcclle,“ me fomale complainant has been permitted to

teséify, for were the terms ‘idior’ and ‘imbecile’ to be given identicat intet.
‘pretations i the Mental Disorders Act and the Criminal Procedure Act 50 that
{ite complainant would. be automatically disqualified if any offence has taken
pa.;g,:lt would oftes be impossible ever to establish the commission of the
crime

& deaf-mute is not incompetent to testify provided a satisfactory means of
communicating questions and interpreting his answers is available, and he is
proved othorwise to be of requisite understanding ¢

v, COM.PETENCE OF YOUNG CHILDREN
i age in our law below which ¢ ohild is déciared incom-
o tesiy 4 The matarty aad understanding of the particular child must
be considered by the presiding judicial officer,% wha must defermine whether
it has suficient intelligence to testify and a proper appreciation of the duty of
speaking the truth,® On this test the evidence of & 7-year-old® und even of
§year-old® have been received, though the Court in R. v. Unthlahio® was
umderstandably reluctant to admi testisony from 3+ or d-year-old. thlher
ar not the child understands the nature of an oath is not a eriterion®® and,
accordingly, the course teken in sofie Englist cases of postgoniag & trial while
the necessary religious instruction is given, has nc. e plac fn out practioe
‘A rule of thumb suggested in the East African and Rbodesian courts is that
chifdren under 14 may be regarded as of tender age.® In R. . Makhanganya®

R . Croploly, 1526 DF 5. 151, The compeoncy T losed sl oe date of idial oot

iach,
a%v 350 5 e 22 mnuvs ¥, Davis, 1925 AD. 30
v . ooage. 1555 AD, 48 6sp w1 405; Hiaier 1. muy(mumy 53.
Pimaadivad o, 23 of (951, previouly se. 4 of i Gitks sk
Mepaly Defotive Women's Proiction Act, No.
T o e o Com, e Bmm, 138 CED. 37 3 deon vached
il ipte I aaon St of & Eoror vuncel (ss pointed out by
PATK I Siv. Harson, 1365 0) S.AJM(A_D) ity
Zeclmi (11507 Cape L i, 3008 ED.C, 164; R, v. Ranikoln,
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Fotbes F.J. outlined the procedure to be adopted by the trial court when faced
ith 2 young witness s

uelénia the hld shetio e <G underids o gaateof i
v 100 s phe o s e o md‘&“’,.é&.‘.‘.‘.&?“‘ 2':'»?33. .
fruth and falsebood, and the e to et the . Do rcord shoui thow

3

tht a child s £t 10 be syorm, or
mn(ognzmmm’wummwmnm .p,;'iu’.,
that outits

The: age o of the child is of course relevant in cva!\unng the: wexghl 0 b= nt.cnldud
=mg inversely

mule d.umlsud

V.’ COMPETENCE OF JUDXCKAL OFFICERS, COUNSEL,
PROSECUTOR, ATIORN]
Althongh counsel and lmm:ys axe competant 1 tesily i cass in wbich
they azeasling® the courts ‘poitted out th:
thesn to da 50,% particularly if the testimony is on fucts nmer ‘than on matters
ign Iaw.5? Judicial officers find it distastefu to
have to make findings of credibility which may reflect adversely on a member of
1ha legat profession® More importast, however, is fhe possibility of the
professlonal independence of the prastitioner luvoived being jeopardized. As
Tegards the prosecutor in particular, his personat invelvemsnt will make it
difficult if not impassible for im to “prosecute an avoused person with that
detachment and moderation which is in accord with the high traditions of
ticn at the public instance in this county”.5
For the proseculor ¢o give evidence againat the accused is ot per se m
irregularity,? but care must be taken that his evidence i X not presented to the
cnm'tmth:!nmufm unswora statement s
ompetency of 2 judge or magistrate to estify in a case oves Which he is
ptem!mg Is not even of asademic significance. As Centfivres C.J. put it in
Ex parte Minister of Justice: in re K. v. Deminga,

¥ 00,0
5 B ivory of the taw fn s respec s fstrated iz (1908) 36 S.4L. 300
* Miichell v. mulmer (lﬂ?gl l'ﬂwlk 95; Landers v, Vogel {1906) 21 NI.R. 590; £.
Segriry of Site fr 16,
 Bengicks ¥, 1955 399
@ Aiichell v. mm(l!m I1NLK95

» P, ”163 The same considerations
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rate, ﬂn iestimony was held to be
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itlodey it impossibis ta imagine a Jo o wing the Sench, ging

o nself i m re ot o wilhout any comment sccepling |
acceoting the evidence given by

e o 1o i o e
O o ol regard the marter 1 eoes resalorars T oF IOmpeeat witoes, the

St may be mentioned that what the learned cm:r Justice thought was unimagin.
abe bes occurred, in R. V. Sonyangwe with of course precisely the result
expeck

VI, THE ACCUSED AS A WITNESS

though e
was permitted to telate unsworn his version of the facts.* The 1898 Act removed
M incompetence 1o testify for the defence, bu. left his common-law position
otherwise unaffected. The provisions of the Criminal Procedure Act followed
sul and reerence fo Englis suthory i thus persuasiveonly ine he fek s
covered by South Aftiean legislation.

A. UNSWORN STATEMENT

When the accused was to enter the box aud give evi
sath, his common-jaw right o make an unsworn siatement from the dock was
expressly preserved, and wey be excreised Whether or not he is represerted by
counsel or attoruey™ and irrespective of Whether witnesses are called by the
defence to testify on cath.®

The accused i thus presented by section 227 of the Code with & threefold
choice. He may enter the box 4nd give sworn evidence, o he may zemain out
of the box and unsworn; if he chooses the latter he has Stll the choice of lther
remainiag sifent or of making an unsworn Statement from the dock.® As 2
matter of practics the difference betwoen these courses and their diferent
effeots™ must be explained to him by the cuun," but ualess he is undefended
and iguorant™ of His position failurs fo give the explanation is not per ¢ an
itregularity.” The teed for the explanation is not dispensed with by a plea of
gulty.™ The making of the explanation as well as the choloe made by the
agcused should appezr on the record,'s

= 1908 DG, 394, Koiab 1. ropery eld th nre o havo o
4, Kotak L. Diopely beld e oD oYY Gt L 50 R v
g, 5 T8 o iR

“&V Cele, |m(l)& »ﬂ(A—D)lKZSl.D:IsKmJA
e e which Bllowsi K. v, De Jer, 1933 T, 6, fn this
N 33 3
" KO(}IBV Cele, 3959 U)S.A-MIA_D.)nlﬂl 'R v, Siphambo, 1963 ()
W R. v, Cele, above, st 256, per Ogilvie Thompson LA.
a8y Vea lm(;)sA 9]’("%3)
"SV Alm-h 1 5 S.A.mw I(!‘S—H
N:Mm ?}mg(g) ?]A/ 363 (T)( R V) Mekaloa, 1953 (1) S.A. 454 (1), Cf. & v.
c@;’lmx%‘b 84, 161 O,
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539 eed ‘?glnlzufs,x LS ¥, 5 108 @ 11912 v.
. Ngubuk, .
Mhalos, 1953 (1) $.A, 454 ().
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Jf the meoused chooses 10 ke an unswom statement, he s of cousse not
subject to ceoss-examination sither by the prosecution or by the court, lhungh
the cout mey ask him questions for the purposes of clucidatiog bis meaning.™
and ey in appropriate citcomstances even draw his atention 1o matters in
sted of explanation.”® A failure strictly to observe the dividing line betwees this
form of questosing aud cross-examination il render the procesdings

iy

“The time for the statement to be made is after the close of prosecution's case
bt o the defence caso is closed® and certainly before the prosecutor
‘addresses the cor

. Ceie the App:llat: Division held that the accused's unswora state-
ment is ot miere rgument but, as distinct from she addresses (which usually
sy b do by defnce counsel)wnder ecions ST, 169(9)and IKX() i 8
“echnically 1o be regarded 2 evidence”2 The court is therefore abliged fo
weigh the atemeat mith th oiher evidential materia presated, bt 15 weight,
i any, depdsentely upor he icunstaness e ot mercly the sbienc of
the oattrand the lck of opportunity f
which resuls in his statement being of lss value fhan svorn tanmony itis
afso the fact that h
oath and ot sxammation, This may e o weight than an extcas
judicial statement, and will racely prevail whete contradicted by evidence on
‘ath # Y is ulikely that the statement could suffice to discharge a legal onus of
ploof xesting on the accused, but n ofher cases may conceivably be sufficient
angwer to the prosecution’s prima facie case3

“There 3 fitle South Affioan authority 1o date ax o how far, i at al, the

Whough i itis ‘technically evidence’it may, possibly, be admissble for ths pur.
pose. I R. v. Sedi®® Smit A.J. beld that the unsworn statement could not be
evidence against 4 co-accused, and although the reasoning on which the decision
was based hus been overruled by R, v. Cele,” a contraty decision would cerfai

b post unfaily prejudicial to ‘the co-accused who would have 6o opportuRity
to nross-examine. In addition, the efitct of the cautionary mies relatiug 1o
accomplice evidence®™ woulld give the statement so little weight thax it covld
hardly be of any assistance to the State casn® Neither of these objections

TR Makamets, D OYSA. TS (OFS.v. Verl, 153 105K 309
. iE Memba, IW&P‘H H mx) BOCS. v. Tengest, 1967 (1 P.H., EL 193 10), may be
v Npwaoka, 1948 ) 5.4 421 G,
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ippiy i the statement 35 received s eviderice i favour of'a co-aceused, but
Sapremne Court of New South Wales®™ has held st an ueswom mﬁ:&‘;
seceived only as evidence for the prisoner making
i has becn suggesied that the thyeefold choie 9pen 1o the acoused is 2
and thata

of the unswor statement, leaving a strai choice between evi

oath and silence.® The advantages of this simplification are not clearcut,
‘awever, in & Society where the vast majority of accused persons ase Miteraie
and andefended, Certainly the abolition of the tight to make an waswory
staternent should under no circumstances pizcede the establishment of an
effective system of logal aid ®

B, TESTIMONY ON OATH
1, Aecused glving evidence for the defence

Section 227(1) enacts that every accused p:r-on is ammpe!cm wnncs for the
defence ¢ every stage of the
o testify et the preparatory mmmanon, at the trial, at 2 "trial vn\bm a tial
whete the admissibility of evideace is being tested, are enfircly separare ones

ént of each other, and naire compel i to & particular course on the
‘others, Thus, he may testify at the preparatory examination and not at the
wial* or on the ssus of the vofuntariness of & Confession but 2ot onthe general
issue,% or only aftue conviction in mitigation of seatence but not otherwisete
{Fhe wishes to testify he bas a right to be heard, and it is a gross ircegularity for
$itm to be tefused the opportunity of doing 50.5 Whese he execcises his right to
sty at al, be must cnter the Wittess-box ang catot ve sworn vidence
from the dock®*

The accused as a witness is in the same position as an ordmary witness,
except that he cannot in cross-examination clai the privilege aginst self-
Invrimination in respect of the offence for which he is being tried.® Instead, he
s given asother shicld protecting him against cross-exwaination revealing bis
$ad character &nd previous convictians,® His crsdit may be astacked by putting

W o R. v, Kedly (1 46 5.R, (N.SW.) 344, Sec Z. lndPB mﬂm’ o the
um/zv}éml’(m) AR A Y v i e “
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Y

" Gf, Conen nd Carter, above, p.

! sisslor the Siate

Hlumnnllhull‘nmbeuﬂedbyﬂlﬂwnﬂlb llﬂlsh(mlSeex(u;ﬂ.'m"b"v ‘“7(

k him. r the !
m%‘)ﬁ" 0; £.v: mn..lsﬂué‘)ssm(s-&ll € v e, ’f"

A i AD DY
u""n'sia [19111 1 X8, 263 (C.GA). Contra, appatently, is S, v. Meer, 158 69

Barnes, 1965(1)!’!—!.,1'1 15000 The
L Vi

et o odeis, W
)
aon permitthe Testify «mmaauok(!cv Finish xvs: TR msz(sk)‘
B.J.Hmsimssnsl{»l D% o Mk el i cll
o e :g’;ﬁﬂli‘hlc% R S Fatwnie 0 o (5 okl
H2H,
V5ol B3k o which e below, pp. 000n0e: 14 5.

(RS




2

bis provious inconsistent statements 1o him,? and Tis evidener may be used 1o
provie corroboration of, o othervise 1o srengihen, the State case spainst

The competence 2ad compeliability of co-prisoners accused jointly of the
same offence is governed by the same rules as where there is oaly one acoused.t
ct-apcused is competent to testify in his own defence and also for the
defence of any of the oelers, but he can only be calied to do 50 on bis own
applicetion, and is not compellable at the instence of a co-aecused® even on
preliminasy issues of of evidence. The danget of ing
Jo euter the witness-box is of course that ke therely lays himself opes tc cross-
examination by the prosecution not only on the tole of the ooy calling
bins but on his own complicity as well.
‘Where A and B are jointiy sndicted, A’ decision to give videaco on his owr
pehalf cap hardly aveid affecting B. Whatever A stys regat ling Bs actions is |s
evidence for ar against B, whether contained in his evidence in chicf® or elicited
jn crossrexaministion by the prosecution, though the rudes relating to accomplice
exidence will apply. (It s clear that ance A becomes a withess the State may
cross-examine him on all relevant matters not only those relating to his own
giilt?) In R. v. Zawels® this was quafified by a reference to what is now
section 246 of the Coda3* which provides that a confession is not admissibie
against anyone other than the pesson making it. Curlewis C.J. said that if
‘o ofthe sccused sukes  adjcon of Hs gl amonsiing to o cofeson totgh
i imiion syt e sinisibl = olemos e son 1240} aginst any otber
himself, the rest.

4 liktkhluflvlymhu\v(llmsﬂﬁrlll\mmmnltsmyuﬂhcnﬂﬂlmd
¥ the Iearmed Chief Justics was merely expleining that in A's adaiision of kis
own guilt uder cross-examination he was ne. identified with B for this to
operate also as an admission of B's guilt, then the. statement is nnexupuanlblc
¥, however, it means that A’s evidence incriminating B is admissible against B
agly where A da:s D! at the un\z time ml*mmmhe ‘himself, the statement is
both llogical an he facts A’ to have
reforred to B's gum o oy 10 1 oMTAS

3 Usless these amaat to Inadmissible confessions (R, v. Gixibegs, 1959 (4) S.A. 266 (E)).
e TR
I
‘R. S, () LI ¥ .nmws.&ms(o
b &S 1B QDZ(CAX; it 413, But cf, S. l lswmpd‘lhlbcf&l
Md‘! R Bwl
l&m e " )I;levqman {4736) 95 AE.R 196 and R v Dil:h (A?gi 53 Cr. App.
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Were incrivinate B, B e him as of sight 1o
1o 5. v. Longa® the question arose whether B had the same right of cross-
oo S A'S evidence Gid not ineminais him, & B enicled o an oppo-
tunity to elicit evideace in his favour by cross-examining A? Harcourt J. in a
usive judgment gave an affrmative answer, but Milne 1.P. would kam
Sliowed only questioning not cross-examinations
Another aspect of joint trials to be considcred s the position whore A has
made a previols extrajudicial statement regarding B. Does the fact of  joint
erial alter rule that a it
bis present testimony can be pm to him as i m-hmg his credit™ I A's
previous statement incriminated B and was made to the police it may be
inadaiasible by virtue of the prmlege of snformers? iF not covered by that
pavilege, even though it is theoretically admissible only to destray A's crdits
it is submitted that for B's protection the statement should be totally excluded
in the exercise of the court's discretion. In any event the fact that it is to be
proved s & ground on which A separation of trizls may be ordersd If A's
evidence mcmmms B, 10 “indesiable ymudxn: s caused i€ Bis permitied to
0 show

though the cous:qllem npeachmatnt of A a & vitness adversely aTeeté Y
defence., If A's evidence has ot inciminated B, it may be queried whether the
2doption of Miloe 1.P.'s view on B's right to question ouly would include the
possisiliy of establishing & previous ststement Fevoussble 1o B, a% this is
by Harosut 3.

2. Accused as 3 witness for the prosecution
The common-Jaw incompetence of an accused person to testily for the
‘prosccution at any stage of the proceedings continues for 2 long as s retalns
the statos of an accased person® The incompetence applies also to the pre-
paratory examination, which todeg is Do longer & mers nvestigation, bt i
Facased on particulsr accused individuals.® The aceused cannot be compelied to
conviet himsel ut of bis o month, 254 the couct’s gover 10 call witnesses
ey oot be ‘employed to call the accused for the purpase of stresgtheniog the
case® oven if he testified on his own application at an earliet stage of the
mangxn
Bafhon, 1 17D, 35 Fo ¥ Bagen B S8 STADY O wheee this
‘ R 2 xs 9‘ i v e . v Speane, 1588 () & 30 (¥
,. 'y
- e ‘N) ot J. finds J;ppnﬁlll (069 rim, LR 40, o R. Cros,
e e o e T T e
ong s . ‘?Qﬁx»méx?ww S.A. 266 (E).
= T 'lumn 5 b ke dimganded i s contst o the Court o Appeatin
f«vm; lQ.}LBﬂ,IIQﬁlIAM B2CCA).
G \046 A'D, 1101 3¢ 11045 . v. Bagas, 1952 (DS, A 437 (A D)t 4423,
"‘Bmtl Ve, 1940 () 5. . 93 (0) a1 674, and &, v. Limbada, 1958 ) S.A. 38 (AD)
”Mwhshmmryexmwilﬂsynmbk,c;mévﬁ\u)j: 11 of 1996 00
Sapgesiion e Solipes, s V. 3. Hiasti, koot
mamm ) MQ’]’%A éﬁm)zsos,tu 386.
b famba, luv(L())sA‘zzs(cz at 230; R. v. Naran, 1954 (1) SA. swts-u
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Ths common-law {ncompeience also prevents a prisoner testitying for the
ion AgAinal 2 PErson chavged jointly with him vnless he first Joses his
o status 35 & co-aveuted s thougli the processes by which he. suffers this
mutation ll 2 Where lie thus b the
mus of corraboration relating to accomplice evideace must be observed &
icted on 2 joint tsial censes fo be an accused person for the
Purposﬁ of giving evn‘lrm:l for the prosecution in the ronuwmg ways
o trials.
bur are indicted separa2ly they are not mwused and each may be uued by
{he prosecution at the other's trial** The same applies where they ace indicted
joiatty and thereafter a separation of trials is ardered ® It is however highly
andesisable for either 10 be called after ke has been convicted but befors e has
been sentenced, 5 he then as an induccment to fean 1o the prosecution d
pmnxiull in the hope of obtaining 2 more Jenient sentence. He remaing
Aheies  The fet
that the State wishes 10 call one acoused against the other is not 2 sufficient
groun on which & separation of trials may be ordered.%
(b) Hy @ plm ofgml:y Whete A and 8 are jom'.ly indigted, i both plead not

mn,lﬂrthem;..unotwbc or Ty nlense & s oot and
incompetent.® If A pleads guilly and B pleads not puilty, the correct prosedure
58 mattr ofpracice i tha ih rals should ten b separated Bt  ellure
f A to tesify against B, eves

i A could not b coavicted o kis plea of gullly alone undes section zssuxb)
of the Code, 45 thee is 1 longer any jssue betwoen him and the prosecution in
relation to verdict.3 There is still an issue between fhem as to sentence, wiless
he s seatenced, as i5 desirable,2 before being called; If ke is unsenteuccd oay
cvidenca he gives on his owa belalfin mifigation of sextence may be admissible
agaiost B but, a against B, will be of almost no weight.#*

Ste R. v. Willem, 1908 TS, 537 at S38; R, v, Roberts, 193

™ Ex parte Minisier of Sustoe: i re R v. Dewings, l?slﬂ)s.A JS(A«Q?JMN
Vl;lg;nﬂm‘r! . o £8.
RN Pooderson. “The Evidesce of Co-Prbsoners® (1952) 11 Camb. L.J. 209: H. C.

# Wonior v, R (1366 T LT, 367,
“R v Von mﬂm T, $2; B parte MinSster of Justice: i re R. . Pawlgo,
15 (HSA 6 A D) st

- v Goliele, Tois it .0,

per Greeaberg I, 3
e, 1008 T, 471 'alSSS.Ilv “Razack, 1917 CED, 285; R. v. Hiifer, 1918
R, v. M ma. 93 O.P.D. 105,

H mm"xs:'-'fsm. S S [0 G 30 D 3.

= 2. Zonele, 1959 @) 5.5, 313 (D) at 325,

Mm_‘s;nm See £x parte Miister of Justice: in ¢ R V. L'fmiluu,lgﬂ(
a

Tn &, v, Zonele, 1959 () S.A, 319 (A1) 30 325, Holmes LA, clted with apparest approsad
o e S 5 aiar, 1 o B vt A's evidence 1
admissiblo against B), mmunmpnmm ﬂhcmsnn!m»mepﬂ:mn».rp‘n*
the trials Is 30 avoild prejudicing B by A’s evidence. Faty "s case in this TESFe ierecoseil
able with & v. Mrbe Wl.iA MS()bﬂq\lnldmthﬂilS) where A's evi s

1) 5.4, 36 tAD)

OWE defesce,
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(&) By @ nolle prosequi, f the prosecutor entets a noll
aogn)wd stis ofen done in of his agreein; e oroequd aaiust one
e thereupon oeases t0 be  co-prisoner and may cumpelenuy bo called for the
ytion.

() By «n acquittal. I one co-acensed is acquited there is no longer any ssue
between him and the prosecution either as 1o verdict or sentence, and the seme
applies under section B of the Cade, which provides that a withdrawat of the
vharge after plea eatitles the accused 10 a verdict of acquittal, In both these cases
the acquitid prisoner  thereupon becomes competent o tesly for (he
‘proseention.#

VII. COMPELLABILITY OF ACCOMPLICE

The compellabificy of persons criminally associated with the accused In the
commission of the offence charged is governed by section 254 of the Criminal
Poceiue Ac 9 which applies to botis the preparatory examination and the

'ms ‘provision, recently amended several times, used to govern only persons
gelieved to be accomplices,™ but Jis aet hus now been widened o include any
‘person who in the prosecutor's opinionttis an accomplice® and sy person who
i the prosecutor’s opinion “will be required to answer questions the xeply to
would tend to incriminate him in respect of an offence mentioged by the
prcw‘.umr 3 These petsons ars not merely compellable but ate in addmﬂn
deprived of the privi st self-incrininasion, in the case of accomplicss
in so fur a9 questions eiatng 1o the cilme Charged arc coneerned, and in the
ouse af other pecsons, I respect of questions relating to the offence 'mentioned
by the prosscutor’. They arc not apparently deprived of the privilege for
questions mlmng Tot to these but to other offences;® nor should they remain
unprotected if their answers Inmmmne thesn both in-the offeace charged or

mentoned and also in another erim

‘Provided the witness fully answers m such questions to the satisfaction of the
court, e s entitled to an indemnity from prosecution in respect of the offence

gk i pocoun agint i 8) (. Lenner v, 26 @) 3 120 0L
lhlfldnnaﬁu:lmllhe < 05 g8 wrmedou: in £ garte
egeInye R Y. Demlnta msx(x)s:;n:s(w»mw 10 eactido [t

icted

8
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Bopl, 1932 C) W

bt 328; R. v, Magqonstolo, 1948 (2) 5.4.322. (E)

b e also aceusod: R. v, Rabe D, 87.

" Mlhlg" Hubbard, 1925 T.P.D. 4:;3‘ LVSNM lg?ﬂ)?. u‘u(‘%)= itness s

o Prosecutor merely states that the State hﬂ information il
accamplic,the mqn'('{-,mnuynr‘m: ot et % Goenier, 961 S (2L m
N" fk the of the amendment by sec. 29 » “\E General Lay &mer

jo. 80 of 1984,

“Addbﬂ 8 of eral Law Amet e MI Ne. 62 of 1966,
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s«:wnnmcodenm,mm <vidonie of | hemsmrulln’um tha particalas ofense.
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charged or mentioned.# He anstwers ‘fully if is answers are frank and honest
o the satisfaction of the judge alone, wherein the assessors are riot concared 4
 he has don 80, the provisions of section 254 are peremptory. The witaess is
entiled s of eight to huve an indemuity etered on the record, 0 and even I It
s ot been recorded he can raise it as a bar to prosecuion,® upless he has
ot th nderalty undet secton 25403) by febling 1o v evidence st al
stages of the proocedings where h is calied. Where the indemnify is not eamned,
he temains Gable o prosecution but his cvidence cannot then be used against
b

‘The prosecutor must iaform the court that the witness's statis is governed by
eion 294, and I the witnss has alceady besn convicted of e afesce the
court should e told of this aiso, and that he pleaded guilty if such was the cise,

a5 these fatts are Teievant 1o the weight of his evidence™® Further, it is the
practice for the court to inform the witness of the provisions of section 254, so
that he Is aware he may lose the protection promised by unsatisfactory testi-
mony. But fuilsre to warn the witness 5 not an irceguiarity of which the
ccused in the case can complain, as it does not form part of the issues between
the defence and the prosecution * and by the same token the defence has no
vight to lead any cvidence o to advance any argument to show thet the witness
is oI5 ot entitled [0 his indemnity. 5 As far s & subsequent prosecation of the
wimess is concerned, a failure to viars could Dot gperste as s bar o the chasee:
At most, on 8 somewhat straired analogy Wi swane, the admissibility
s ral of his earlier unyarned evigence rngh- be affocted.
that where an 254,
Ins mxence il ‘require corroboration in accosdance with the mudmry and
zautionary rules, wheress in the case of the other type of witness comemplned
by surtion 254, only caution, if he hes » Motive to misrepresent,® nesd be
exercised. A accomplive who is awaiting trisl,& or who has been comvicted of
the offence but ot yet sentenced.® remsins Competent to testify for the State,
But for him to do s in cithee case has been held by the Appellate Division to be
andesirble. As a matter of practics he should be sentenced before being catied,
to rtmave any hope that his own punishment may be lessened by inventing or
exaggerating the guilt of the accused. If his t¥ial and sentence have not yet been
R e, 1539 D 1, por Watermuyer 1A s earasd Yl of Apped e
may

e hnde by e ke o Fapal,
o K opeor s it m’ﬂ)m i'smm,mxwmg
mhm Rty can G be g the énd of the 0l
oty Incampetsit,

e 2 5% (5 P L 205 (A & 2 (A)s.A.Ow(A.D)»Ass-“
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concluded, the possibility of some such inducement operating o
hmiihes the gt of e evidios ad ictease he e o nsoneme e

VIIL COMPBTENCE AND COMPELLABILITY OF ACCUSED'S

At common. lnw the accused’s spouse was incompstent to testify either for or i
against him or her, being disqualified both on the ground of ml:im and from |
eing identified with hits 2s & 2rty to the cause,5 though the rule did 201 .pply
where the offsne charged Was ne Sgainsk fho spouse’s person, Jberty or Tl
health.® The generai incompetence was removed in England at the same time }
::!:[“q;dar the nsed # In South Africa the matter is now comprehensively

ot

For the. puxpom of determining comp2tence, a spouse is restrictively defined
253 person marsied to the accused by 2 coremony which the law recognizes as
walid for all purposes.® Potentially polygamons marringes are deuied such
recogaition even where there i in fact anly one vife™ and so are purely
religious tites not celebrated in due form by a marsiage officer.™ Teanskeiun
tuarriages by tribel custom were recognized by Jaw for some purpuses and the
spoum af such a union was thercfore sccorded fuli recogaition by the mum for

of determining competency,” but section 226(3) of
Pmadm het ks mow detsred thee unions o be oxcludod rom recogmunn
for ts purpose i the Trauskel s in th fst. of thecourry.

Section 227(1) of the A
for the defence but only on the scoused's spplication.’ She cannot, moreaver,
¢ compelied to testiry against her awn will™ . i

" 5 See eap, the jodgment of Centiires C.J. In D
55 e Maglorhens (1342) Ligas, e msa_mnuz Hisof

;
. nteest tg sioto that i Roman Taw, (oF analogous feasons, the slsves of a litigty oot . ;
aar et mmhm:."w,mm a2 oy gt A A : i g
4 Texthook of Roman Law, 3rd ed. (1963), pp.
 DP.P. v Blady [1912}2 K.B. 89; R . Blandmrd [l!!l)l AUER. 114, Thers has bees (

16 fe o exczplion of competence i the case 0 1 Brownt. 123 : i
E.l 655) bnltl:gnnlxu‘knmﬂu from dmlbt(m R. Cmss, E\Ai;itneg 3rd ed. (1967, p. 143
See 2

7.
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“The general mmm‘pelenv.g of the accused's spouse to testify for the prosecu-
tion remains uechanged, and applies even where in liﬂln:’:{‘yﬂ she is galled :la
tesify not against hier husbacd but only sgainst his co-aceused, for there is only
one caso and tho accnsod spoute 15 a party {0 it,™ At common faw this general

incompeténce contimtes even after the termination of the marriage by death o
divoree, i the events to which the spouse is Lo testify took place diring the
coverturs.® Whether asnulment has the same efect depends oo whether the
m‘m in the mermiago made it void or merely oidable F the lattes, then untl

the hil

ided it was 8

On the other hand, if the mnmnge was void ab muin the parties to it were never
‘marcied or the purposcs of the spouse’s competency us £0r all other Purposes.™
The Cmnuu\ I'mcedure Al:t pravides for cestain exnephcnd cases where en
e called to tastify for ven in these caszs,

of mme, tha spouse witness Temains entitied to mvoke i privileges of
declining (o answer pasticular questions conforred by sections 229 and 23078
Torther, if the socused is charged with several counts, the spouse may propesly
becalled b the proseclluon o testify against mm ot samie of these ouly, evn if

spect of all, though ber

%3

otion 226(1) of the Act makes the spouse both competent and corpellsble
Where the accused is cliarged with offences Against the etsan of cither of them
oo i v, it sny ofsece ndet Coapter 1L of the CHldrers A
b:ymy, incest, nbducnnn,“ certuin offences undor the Inmorality Act® and
4 Qerjury or situtory pe

whether, in the case of mmory offences, the affence i u cmud primaily in the
‘public interest o puﬂclp:.lly for the protection of tse spouse, for anly the latier
sank s offences against her persan. S The achial racu of the offence alleged by

s 2a charge of living on the
Droceeds of prostitution has bem\ held not to bean oﬂ'encb against the person of
the wife even if the earnings are hers and even if she bas been foroed by the

& g, ooy (8833 DG, 2% Rov. Mapotassa, 1982 T.P.D. 91; Didamind v. R, 1943

2 Goor v, Mariribank (1942 4 Moo, &G 5 1 ER I

o s o vonaiany o e maage b o et b Souh Affcan ot by

E..--uu b o e, Vo Doveren 196 G155 frip

i GP] " e (195411 .. 219 {CCA). I the ight of the
1_ T

o below, p. 040,

3 Bam 1964 &) S,A, 21E.

At e
S5t oedoacn axciuted i A, v, Kabo, 1928 GED, 28 ot o do«mba.dmu;me
mnluﬁenﬂwﬂmmochmmd Sidctian nce aginst he
oyt Tave been received thece by virtue of the comon T w
» " - Lord Mo of Landon (1886) 16 Q BD. 712;
M:xlmdwv Dwﬁéisfﬁ‘ﬂ 5] ‘1‘194010 o Koo 0si AR lﬂ-lhleluanmuler
he spauise was 1o be an. Iplnsk ‘her person; ‘not fotlowed in
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R, v. Hinda, 1956 G) 5.A. 695 BR).
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accused husband into prostitution.® The com
e on o bt oviance i beorot s 0 SPouse s ot o
The accused’s spouse is made competent thongh not compelfable where the
chmrge is of an offonce against hor separate property or under section 16 of the
Tmmorality Act.¥” No test of what is her *separate property” is provided. A strict
interpretation on the oxdinary meaning of the wards would apply it only to
property escluded from any commutity of propéaty betwosn the accused and his
Tponse, but it scems generally agreed that & more generous construction is
i T R v. Young® he phirusa was hed to cover al ighs ofthe wu‘:

% tat e ights n geopecty eotcied under the Mammomﬂ ey
Act® should be similarly in
Where the spouse is cumperm ‘but non-compeliable witaess, it is desirable
for her 1o be iuformed of her position by the court so that she may devide
s infeligently hether or not she will testify."

v, 1912] 2 KB, 89.
B, v, Banthuys, IQHTPD.M.D.I'.PQVB%’#I 12K mmbaum,‘

Fer Mason J. In at 44
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sever beproved ol e
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D sty for the presscaton

Imystics] !e"ﬁuvllsﬂnpﬂl [that ﬂush.\lld | wite mou],nndnl‘nwnnhmbnuhnnube
‘magita elatton, whish aro today oumod

w XNETP.D lﬁ

SB AT O, fav of M«Vnmvnmlmum)yp s,

! N-ua.?v’}a E 22 LR, 420; B v. Qungsans, 1959 () S T DI TN

R I M e




CHAPTER %k .
THE MANNER OF ADDUCING
EVIDENCE

Section

A, Introduction n

B. Comsmission, Inl:ﬂﬂgatuucs. Cemﬁux& and. Aﬁdlvﬂs
L Evidence on commission .

i

D, Bvideace of Readiogs fomTsunens
E. Documentary Evidence ., .. .
1, Peimaty and secondary evidence: ‘best cvidencs rle .
2. Proof of documents . e e
3. Proof of handviting .- .
F O Bvidence .. .. .. ..

1. Qath, affirmation or admonition
H. Examination of witnesses .. n
{a) Evidence in chief I -

L XImpeaching own witness ..

2. Witness refreshing wemory

3. Previous consistent statements
3.1, Rebutting adverse inference ..
3.2. Previous identification
33, Rebulting alwnnougm
34, Res gestaz .
3.5 Complaints .. .- e e v

34




35
(8 Croswexamination .. .. .. . . . g sy
1, General . e L e oga
2 Cromexeminationas tooredit . L. .. .. g a
3. Previous inconsistant statement. . - s
@ Reewamimation .. .. .. .. . . geegny
(d) Examination byx!\emun e e L ey

A, INTRODUCTION

Itis 8 basic principle of the admiaistration of criminal justice that an accused
oo should be confronted with the witnesses against him wnd aforded the

ortunity of challenging their evidence, This principte is embodied in

edion 150(1) of the Criminal Drocedure Act, which states that, subfect b5

express exceptions, evidence at a criminal triat shall be given viva voce in open
court and in the presence of the accused. Departures from this priciple are fow
and should be fimited n. scope by narrow statutory construcion.

I ki shaalbsoucaat s

Sisonieodiamtly

Thwml imony of wil is di 3 vith,

the coutt, e taken on
commission, ot pmor to be aflorded by way of affidavils or certificates, as
discussed below.? Even in those cases, however, the Court retains its overridiog
pover to ensure & fair trial. and may sequire orsl evidence to be tendered
instead,?

An accused person js eatitled 10 be made aware of what evidence of his guitt
I5 brought befare the coust. The judicial officer must therefore apply his mind
1o the question whether the accused understands the language in which the
witaesses testify and must have an interpreter provided if necessary, even if the
accused Js represented.t 1n pursuance of the same general principle, she court
may act only o the evidence properly presented fo it at the trial. The judicial
officer may not act on his aw private knowledge of the facts, and indeed if he
Bay any must at the feast disclose the fact fo the parties: his recusal may bo
secessary.® It is not irvegular for the pm;d:ng judge to use such general know-
ledge and experience as all men would have! but the dividing line between
permissible and xmpermuslble kqnwled,ge, though it cantot be defined with
lbwlme clasity, must be of

problem was mnndered by the Appellate Division in &. v. Makeip,!
Where, o axde t s the ilentibeaton ofthe sccused s thecriminl, e judge
Bad privately inspested, measured and comparcd certein exhibits (a plaster cast
of spoor found at the e of 1he crime, and the accused's boat). This was
found not to fave been an irregularity, as the judge had in any event beon under
aduty to inspect the exhlblts and his experiments to compare them had been of
e e

ﬁl sﬁsbz in m;md to tendering evidence which was given at the preparatory
o,

i 208 e G
* Mackessack 1963 (1) 5.A., 852 (N).
ey 96 (’;‘)"'s'ﬂ" i‘sﬁn 'nm"éré o, 1061 () 5.4, 506 (1),
under ety Noi
BRI,
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a simple and obvious nature requiring no speciat skills. But Ce
neriasless commented:® ntlivres 5.A.
F think it is desirat ¥ dM;synhr:-ﬂMOf e i court pursues

the line of
o o and mnhc T rvesgnton e rest o e s Bueh prossist
e becaea conducted in his pbsence”
For the court to obtain information privately about the facts of the case,
whether from persons who are witnesses or from others, is a gross irregufacity.s
Ifsome evidence is heard at » trial and further socused persons are then joined,
i evidence ust be given again if it is to be admissible against them, Merely to
bave It read over is insuffcient®
hers is i
hethere forms he must informa e parties of bis canclusion so that tl\cy may if
they wish call evidence to challenge it.X The judicial officer should not privately
fnspect tha scene since it may influence him to draw adverse inferences but his
foctuitous acquaintance with the focality is not necessasil an irregularity1®
Apart from the exceptional cases already mentioned, where certificates,
affidavi ¢ ‘permitted, witnesses
by the opposing party A written report saunot be handed in insicad, as this
‘o offbnd agabast the hearsay rufe o Not may & witnss imselfmercly rand
ina report or document embodying his evidences Where he has such & doc-
‘ment it may in appropriate cases be handed in 2 a convenient record of his oral
tstimony, 3 but oral testimony there must be, even if only to the effect that the
witness confirms the contents of the document
it follows from the Iast point that the general requirement of viva voce
evidemce 8 not 50 Tigorous s to exclude supplementing it by other moans. .
Rov. R & chiaxge of crimen injuria, the female complainants ere permitted 1¢
Write down instesd of speaking the words alleged 0 have been uitered by the
accused, snd the writing was then shown to the Court and to the defence
At
‘l'ﬂmv Assistant Mm.mau, Plelona, 1915 TP.D 361 at R. v, Lewis, 1950 (1)
A 622 R.v. Makardf. 1960 (4) S_A ; S. V. Webb l96£{|l’ . b (7).
Du cﬁm(uﬁuuna 492, za;m 1918 CP.B. 5415 &, v, Remasalo, 193
e e z“'a'ém sk N)“Bvﬂs’ hmv«)sﬁmr&)
£ i
ILv Suglz 938 3y S.&vﬁﬂ(ﬂ) See, toc ) o\'fdA‘D V. Du Plessis, 1950 (1)
"WLI:. Mnulwl, 1934 T.PD. 105, En;lnsh law differs; see Salshury v. Woodiand (19691
B4 i L.R, 306; Thubela v. Preterius N.O., 1951 (4) S-A. 506 (T)-
"R.v l):uuer.(?SI(X)S.A .SZ(TJ 4 062 ()
'(“Y. ', v. Yibe, 1964 (3) S.A. 502’(’%).5 v Mmﬁﬂ 1965(4)S.A IIS(O) SV
Nﬂm)-. L (Y)SA. 668 (N).
", 1958 {3} S.A. 56 ©).
vEY D, 863 a1 367 K.

(3) S.A. 86 (S.R.) 1t 89,
il 1968 O S S AT 108 (s & v

. v. Jenkinson, 1926 E-D.L. 28
' g befors the witness i
fencs bas beea writien in e viees s

s "?"‘“ "




Nor dozs the general principle exclude witnesses who are Gumb and wha testify
by gestares and sign langusge.S
Ex parte statements o he bar may got take the piace of evidence, being
‘made neither on oath nor subject to cross-examination, and his applies also to
evidence given before the trial (6. at the Beating of ao application for bath or
after verdict in mitigation or aggravation of sentence®

B. COMMISSION, INTERROGATORIES, CERTIFICATES AND
AFFIDAVITS
1. Evidence on Commission
Whese » witnesy's attondance in person o give wvidence in any criminal
srocedings would cause unreasonable delsy, cxpense or inconvenience,
{pelcation, may e made 10 2 suy:nor court to dispense with the witness's

which his evidence is desired may [y adjourned antil it has been ohtained.5
“This provision is permissive and confers @ discretion og the court heting the
application.™ Notice of the application must be given to the other parties to the
proceedings.* The applicant st set out ot ouly the facts to which the witness
s desired (o testify, ' but n]sn facts to sadsty the court a5 fo the undue deay,
nse. are not established, the court
wmotacl mmf i ission, ™ oreven if
‘produce the witness in person at a later stage® The procedurs
Shoid be s spmngiy invoked, varying as it does the ordinary roles in criminal
cases that a witness be examined personally before the court so that he may be
osscsamined and bis demeanous observed, and that an ascused parson be
against him, id only be granted
‘where no injustice can pmbly be done to me other side,® Thus it should not be
issued where the evidence of the yroposed witness s a vital component of the
uae® or where the credibility and henco the demeanour of the witness is
important.* On the other band, & cotamission will normally be granted to
evidence of a purely formal nature, which is unlikely to require probing o7
cross-examigtation,® or which is merely introductory of and supported by
documents that will form part of the deposition.

SR Kanikoo, 955 DY S A 255

. . v, 1957 () A 183 (C); Standord Bk of St LiL . Mt of Bante
Sioaion ATk 88 (A (C' . Vay Ry, ol 05,0, 622 (o
20D, T, 2ufent (1969 86 SALS. 16, 5 Soith 19050, iihon n.edunm
ion bettaon evidence and i foo Masel V. 5, 1964 2) FEL 5. 265 (AD)
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52 Lo 190 A af2 31,352 50,
2
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o, in the
dicaion of the ot the sm= sy be i be orderd o bm the accused’s costs or

Lt nummam he must put fnrwud [y xm ofmum to s

ibersise be prejudiced in b defon how ke would

e he sourt goants the applictcion a nnd the witess i within the Republic, a
comuission is issted to a magistrate, who takes dowa the evidente in the same
way 5s in & preparaloty examinasion commission 1s to be sxecuted
cutide the Republic the ules governing commissions de bene esse spply*
‘Afier having been exosu st be returasd, with
dcpusiton, ta the coust isving ix. T2 e then open 1o the inspevtion of both
parties and it may be read in evidenre and subjected to objections as to admissi-
bty I¢ is oniy then that the daposition becomes part of the evidenice on
secard in the proocedings,t ft Shouid ot be supplied 1o the cour: before the
ial, but heued for the first time with the other evidence.®

‘Where a foreign court requires evidence to be taken from 4 witaeds in the
Republic, & similar procedure is provided for by the Foreign Courts Evidence
Aat, 1962.46

2. Tnterrogatories

Avy party to criminat preceedings in which a comniission is issued may
transmit interrogatories relevant to the issue to the person directed to take the
evidence, Who must exzmitie the witness on the intecrogatories.® The wittoss
may aiso be orally examined by or on bebaif of any party to the proceedings in
the saimo way 25 if he were testifying in court. 4

Inlgn‘ogalm& may also be. submmcd vy the court under mnn 239 nfﬂl&
Cote,

1o lisr. The interrogatories 2nd any reply purporting 10 be fiom the deponent
arp sdmissibl a5 cvidence in the proceedings, subject of course to the
seclnsionary rules.7

3. Certificates

Where a statute provides for certificaits to b admissible in evidence, the
provisions of that statute must be strictly observed. whether as {0 the form,
sontent or signatory to the cortificate® The purpose of such provisions 1: ©
reduce the incouvenience and expense which would be occasioned were
personal atsendance in court of officials invariably insisted on. It is ch:refcm
uanecessary To have cvidezee authenticating the seals or sijatures on a

s il 23 accused’s Jack of means was accspted in
Ry Sunéx‘le. 1914 T2, 128, and ¥ Tiny Tm 1914 TR.D, 565.
B S0 B, Thy Tom 1914 T, 505 dstorney-General of Soutk West Aficay.
Fapichonsky,

. Bk (e S5 Sk, 71 W, S
o5 Wm:r'vw« (903 B 5.€. -
4+ Sea below, . 9. B9
CRD. 3

A
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"JLvsmr o 8 v hen o EDL 320,
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st s these are chefienged® and certificaies may be put in from the

As a rule cetificates are received only in proof of formal matters Whi
Imhkdy to be challenged,® bt provision is occasionally made for calling the
yuaker of the certificate to give oral vadence and be crossexamined on i, It is.
almos pravided fhat th s cantents,
so that i¢s truth may be relied upon unless challenged. Whers jts acouracy i

ted, the evidence in contradictior et he such 8s 10 convin ~ - -
bt it would be uusae to rely upon the coruticate. It the evifence doey not
crate such & conviction in v.hz mmd of the court, the ststutory prinma facie

successfislly is 2 question orthz cmmmsu 3 6ase, but factors relating
to the souoe of the maker’s kuowiedge will w £ b6 relevant
4. Affidavits

The admissibility of =Bavits in liew of ora! testimony is increasisgly
‘mitted under statutory exceptions 1o te general principls that evidence be ‘shven
vive voce and suhject to crosi-esaminating,

Agpart from special statutes, section 232 of the Criminal Proceduze Act alfows
evidence to be tendesed by way of affidavit Lo establish that something has or
14 fiok transpired i 2 public office, court of Iaw or bank; that information was
of was ot farnished 1 an official; that a ")ty registavion hs ot has not
iaken place: a large racge of 10pics of a scientific or technical nature, covering
e physical, biological and forensic fielis of knowledge; 2nd to establish the
accuracy of saitway consignment notes. In every case it must be read in open
caurt 40 45 0 be brought 1o e knowledge of the other side.%

strietly with tho provisions of the section, and must
mnﬁne n!elfmrmwly to the matters Tegarding which * i permitted,® 1t shoul.
contain as full details and explanations s oral eviduice on the same pofits

‘would pravide. The court is given tise power under section 239(6) to requite
the deponent to attend and testify in person, or to submit interrogatories to him,
and should excrcise these powers whesever the affidavit requires elucidation or
expapsion.”

afidar e, made (o the Susticss af the
Peace and Commissioners of Oslhs Act, 19635 and the governateat gotices
itsued thereunder.

W es.
BR Chl 41
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¢ REAL EVIDENCE
Ojoots produced to tho couet s exhisits have been calied seal evidence. Ass

Fos cxample, the wittiess producing the exhibit will testity that it was Foun
the scepe of the crime, or bears fhe accused’s fingerprints, ) if b:ﬁx;:'.he n::
ginant, tha it 5 the object which was stolen from him. Evidence conceming
objects may be received without the objects having to be produced as m.b,.,
Tpusin R. . smt, whsete the accused was charged with stcaling & rotar-car,
there was evidence from a fingerprint expert that he had found the accused's
fngerprits on the window of the ax and on an empty brandy bottle Ief in I,
Neither the bortle nor a photograpk of the prints was produced, but the expert’s
evidence was nevertheless adwitted. While it would certainiy have mads it
it the court to folicw and appreciate the evidence had it been able to
these objeets, the failure to produce them wes held to affect only to the.
cogency of the testimony.

“The privciple of R. v. Smis way apply to documents if they are tendered g5
things, as, for example, where theft of s document s in issue. I, however, the
s turms on Th corteas of the docuamen, seconduzy evience canverting s

ditced. By the
same token, i x thing Js in the qatun. of & document, ecnian ot sl
jt are fn fssue, then primary = ing ftself with its inscription—
must be por Ju e 5
“The apy 4% e of & peson seho is in court s seal evidence of his race for the
puteposes of the various sttutes under which racial classification is necessaty. S
A child's sppearance may be evidente of his age for the purposes of a judlaul
estimate under section 383 of the Criminal Procedure Act, 1955.% A physi
asemblasoo Detween persons i <ome evdenc of laionstip where o
Iegitizacy is iz issue, though it i3 of trifiing weight The observable bodily
Fatures of the sccused of campliuant—e.. the scars or e he bears,
streagth, height, and so fortk, are part of the ovidenos before the ot In
addition to what the court can itself observe, provision is made fot ﬁnguprms,
palm-prints, and footprints to be taken, and for physicat and psychiairic
Investigation of the sccused to be undertaken if necsssacy withoat ‘g acvied’s
consent being required, The prints and the resuity of suan investigations of
st Ssmonstated, s
Mkﬁ‘km n“htmdaw:andmmbﬂmldad Olmﬂvll. 1945 OPD. 16,
"g:nms_»xm(,x_msea, va,ﬁl:z ). 1967 () S.A. 560 (D).
“ LV.M’ I?SZD)S.A.“T (,u))-us
1947 (2) 5.A. T8 R. v, Vilbre, 195 @
Mm(w).s o A B e o o
sanclusion as

@
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course have wh;b: h{)mved hy‘ the person who 100K them,$
‘A gesson's clothing may lso be evidence, which is why the accused.
b produced in the dock wearing prison clothes or m!:'mles‘ as mih:.‘;' ium.,l
heid to be nquxval:nl to leading evidence of his bad character or previous
oo
ymmzxaphs uf relevant scenes or objeats nay be banded In provided there is
identifying their , and fie may of
course be examlned as to whether thew have been retouched in any way® A
Phqmylph or accident plan of the scene of the crime containing 2 reconstruc-
tion of events, if admissible at all,”* should not be shown to witnesses, as it
would suggest to them the evidenioe requited from them™ Where a film or
pholograph is taken by purely mechanical means, without human agency, it s
admissible even thongh eviderce as to its making canpot be given as it would te
by 8 camerama.
“Tape recordings of speeches or Sonversations ars admitted as real evidence,
and must be accompanied by testimony identifyling the voices and the occasion;
in addition, tue person who made the recording mst prove that it has not been
ypered with. Tt is desirable that the: . should be evidence as to e sircum-
stanioes and manaer in which the tape
and cogency of the tape as evidence,® A ranscript of the tape, aud transiations
i ecords speech in a foreign laoguage, Tuay also be received € their acouracy
is established
Al'hollgh the purpose of an fnspectiv in foco feld by the court s usully
m’lbp witnesses, it has also been recognized that the court dues thereby acquire
information at least analogous to real evidence and of a pnmcnluly vivid asd.
cngml kind.® Unlike in England, however, the courts in South Africa do sot
rnit information 50 acquired to outweigh all other evidence so-as to found a

Jidgment on it slone® More dubious, both on principe sad on uthority, are

o st me product
s may e e o codure
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the Sauth African decisions which hold that what is ssid and dane by witaesses
e :rgwm in loco i not evidence at ail.% In this respect the English law

D, EVIDENCE OF READINGS MADE BY MECHANIC; E
OR ELECTRONIC INSTRUM] AL BLECTNIC
‘There s no presumption of fact thnc measuting fnstrumests are usealiy
eiable® Vi den Heever 1. explained why not in R. v. X whers, without
mare, évidence of a speedometer reading was tender

1t

or feultily. To oty ind i indiv
e e, when fiself clretty o i e o ot iy cony

T do ot think it wes i o, i
kot 1o Jeoirdise his Bberty by

such slapdash methods as.
While, thetefore, the courts will receive evidence of xudmy taken by insteu-
ments, without any principle anslogous to the rule against hearsay being
iavoked,™ a foundation for its reception shoyld first be laid. Jf the reading was
given by an instrwment with which the average citizen is amilier, such as a
stopwatch, there must be evidencs that its acouracy was fested 3 If it Is & Jess
familias instrament of & technical or speciafist nature, there must be clear
idesce, including expect cvidence, to establish that the instrument js of & kind
capable of giving an accorate measurement, and it must thep be proved that the
‘portloctisr model from which the xeadmg i the case was taken was at the time
operating reliably aud accurate)

E. DOCUMENTARY EVIDENCE
1. Primary aod Secondary Evidence: the Best Evidence Rale
T totms ‘primary’ and “secondary’ are sometimes applied 0 orat as well as
idence, being used to indicate respectively whether  best
evideacs of a matter is being given or atelatively inferior substitute. In respect of
oral evidence the distinction is more accurately made by the terms ‘original
evidence’ and ‘hearsay’, leaving the terms pﬁmnry and ‘secondsty” applicable
exclusively to the feld of documentary evidence.® Where a document which is
elevant Is ieself produced to the eourt, it is said ta be prizary evidence of its

LY. Vondr berue, 10(65.0. 11 ) 120, Ko v Ludck 197 Y3023 (413)
2 31, coud be read as impliedly sup) upporting der Merwe, But In R. v. Kumalo, 1
) évmmum. sfesson Jiada i

y vitaes

T Sohy 48 B 1

"Anvmh argmmnl Wwas ﬁrm.!y rejected in *Sappore Murd’ V. “Statie. of Liberty? [1968)

: R. 139 K. ¥. Veale, I8 T;
; \9&1 (4)5& :L‘a«» 5. M"fm wuu)sAmm,s ¥ e 1963
} 1569,

grlwe, ) s o oo “Dis Gatiomter”
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contents; Where some derivative, inferior or substit
e ot tute proof of its contents.
Where the contents f & document are in issue, peoof of thase cont
t afforded by the production of the document itself, to the u::::a‘:“;‘
sepondary evidesce. This insistence on primary evidence, while historically
sntedatine tho formulation of the *best evidene’ rule, is today cited as the only
Jemainiag survival of that rule. Whers it appliss, no evidenoe of the document’s
conteots othes thap the document jtself is admissible. Thus, evidence os to W

‘admissible in R. v. Hulem,® as the title decds themseives shandd hate becn
produced, and in R. v. Pelunsky® the Appellate Division refsed to admit the
cauriterdoils of Sottery tickets as proof of the contents of the tickets. The case of
two counterfoil copies tendered in Pelunsky should bs distiuguished from cuses
excoted in duplicate, which brings
fuio existence Moze than one original® A shorthand writer’s notss s\lbseqnm\ll
transoribed e not whe original writings but merely stages i the production of
the original, 50 that it is the transoript which is primery eviden:
“The principle is of application only where the document it in itself the best
evidmos, so thet it dogs not by its very natute suggsst the existenve of better
‘tvidence. The mere fact that a relevant document exists does in jtself mean it is
griary ovidenge of its contents, &5, minutes of 1 mesting are secor
&, .50 of the fact that it was held, whereas oral evidence from a person who
attended would be primary evidonce By the same tokes, no
be pmﬂuwd if the issue is whether & pacticular relationship or status msled,
if the relationship or stams has hun defined in & writicn instrument, since
el el tha e tems of the writiag are not in ssuc. Thus, the isste of whether
‘péyments were mads 8s royelties or as remuneration for services wals beld, in
Firestone S.A. (Pey) Lid, v. Gentirico A.6.% not to requice prodlu:hon of the
gseement defining the selatianship becween the giver and the recipie
(W hese there fs 20 question urmaumudldwmnwnulﬂmlnwuﬂfwbo
etablished ks i partiss o it of bess and

oty parol videnos, kthough it s Some oy T b et

Such videnco may be onvisng in vaniag e, 1od sy ot b 10 con.
el e T roduction of e ocutet i s 1t pmpricnt bt s
parply, and it js Dot secondary evic inmemollmmk,

Where the cotents of the docament are what is ift issuc, production of the

» 1343 (3) it L that @ cenified cxtract from e Dendds
e e a2 of the Gt Code. Bt s K. ¥
Mﬂ'ﬂJWT—P.B 412.

L1
N atinal Trade Developr, T, (523 45 NLR. 308; Kkl v. v,

3 3 229
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seeondery ovidence veceived. These exceptional situations arc four:

{s) Where production of the original document is impossible, sither legally or
gmuuy, Stcondary svidence s therefore adumissible whers, for exatmple, it
would be aa offeace to remove the docyment from its presen Tocation, where
e affned 4 0 b SECmOVEbIeSY of Whert 1 has womn iy s amriere
found after proper search.% A document is not considered fo bo lost wher therg
salla Tiope, albeit only a sanguine one, of ifs recovery.™ The foss end the

of the search must be established before the secondary evidence is

b (b) " hese e dosument s ovtsid the forisdicton o o court and eithes 2t
wasonable efforts to pracure it have been mads end have failed, of it com be
emonstruted that any such efforts are doomed to failure

(o) Whate the other party has admitted the contents of the document or has
constated to the introduction of secondary evidente.? The ordinacy rules of

admissions in criminal cases will apply. A mere fuilre to contest the

admissibifity of the secondary evidence is not to be connmetl 4 a consent,A nor
is an admission of the acouracy of the scoondary evi

d) Where the document i in the possesson 0[lh= g ‘party who has faited

of refised after notice {0 producs it

In any of the foregoing cases where psimay evidence is dispensed with, any
1ype of secondary evidence may be teadered—copies, aral evidence, efc. At
common Iaw there are no degrees of secondary cvidence.? However, Wiere by a
siatute secondary evidence of & particular type is rendored admissible in &
situation here at common law the original would be reqired, other fozms of
seondary evidence remain excluded, For example, altiough the Motor Carrier
Transportation Act, 1930, relaxes the crmmon-law insistence on the originat
dorumest by authosizing the production in evidence of a seitified copy of &
Tioence issued vader the Act, ‘orel evidence of the contents of e 2~ nce cannot
‘e received s

2 iving se5, 70Y0) o tor Carrier Trammparta-
hﬂﬂ}?ﬁk“’mﬂ  applying sec. 1Y) of the Mator Carrier Transpor

% Waits v. X. (1916) 40 NLE. 108,

3 D, fo0z 75 105 -
'm i T 2 S e e

N ‘humlummblybeupeﬂedwhﬂnhwwnu,mduummbe

L ““ﬂm 1947 @) S.A 2 AD).
L% P v B Dy Whnmlhemhuxynmmlnu refosed to
o s o e regords. of 3 ¢ martial faw, the Tocord wes

i 1V s o 546 5 2 e sone ad
e
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‘M 239; R, 1954 {3} 5.A. §41 (C).
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4, Praof of Docusents

Tt manner in which a document may be put in evidence is
e ditinc from those Eoverning the svideniry wss widoh s oA oy
be docurment. We ase concerned were only with the former. The effect of 3
docoment once it s properly before the court—for example, whether i is

evidence of its costents or whether it may be put to o witness to attack his
eredibility or used by him to refresh his memary—~is  separate question,

Dosuments may be of two Kinds, distinguishes secording 1o the maaner by
which they become evidence. The one category consists of thoss docusuents
vhich necd 10t be athenticated by a witoes producing them snd lsu[y[ng to
tbeir exeoution, Le. they are docunients which ‘prove themselvey’
evidence o their mere production. The other category covers domsments whicn
require suthenticating evidence for their reception,

The documents which prove themselves are almost exclusively public or
offcial At common lew public documests coming from the proper offciel
custody are admissible in evidence on theis mere prodvction,* and jn addition
satutes mqumng the keeping of records or registers or the issue of figences or

ly provide that the documents prepared theceundor prove
dmnselvu“ Proof of the genuineness of official sigaatures and seais is not ¢
prerequisitc of admissibifity upless it is challenged® Production of the original
of fftial doeuments froa a State offial equires the consent of the atoraer-

Fowerer, i toey o m\tmmzca\mi by wey of an offcs) cortificats the Satter
apparently proves

‘The foregoing dm m apply to foreign offieial nct.s. for the public documents
of s foreign country always require authentica

The only private documents which prove ‘h:mmm are those that are
anthenticated by their age, partly bevause (it Is said) it js usdikely that anyune

would forge @ document which would ouly be of assistance many years later,

pmly beuauss of the diffiulty or impossibility afier tbe lapse of # lang
permd of obaining, a witness who could give suthenticating evidence.
Acuardingly, the ancient documents rule provides that docoments more than
twenty years old? coming from the proper custody and which are not og their
face suspicions, become evidence without proof of their due exeoution A
foundation for thelr seoeption must of course be laid by ¢vidmee &s to tho age®
m mmdmumﬁmmmammv.mw "800, and jugiciat
o
mapeaiey 18164 Caop 4171 B s L Sk 15,171 B4,
o S Sioms Coder .18 bf he P Conirol Act, N 25 of (9683 58

nlﬂ:{ﬁlmw i 0“96

% 355 of the Crimnal Prooedis Act: Do o, Jilloms . Liowd (5401 M. .G, 671,
L) Fs'e'é’ sm Jalmm 4l Irsis HAN Mnyw; N0 (1909) 30 NIR 3

“Seu. 1.5 »
ferreasx {1429) l Bﬂdam 335) 1 ED.C. 273 st 278;
mm. LY mh, e D a§ 768 Blenionten 0 of

. Rickany, 1
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ofthe documents asd as tG the custody whence they come.

sourcoin which «ne would zeasonably expect to A fonndrl:: l;;:f:a‘;i o

they been anfhentic, but it eed mot be e only or even the muslpmpercux!ady"’
“There s 7o restriction on.the type of document which can be tendesed

ancient—wills, conlm;s. letters, scoounts, etc. Ancient capies of Sovments

ay ulso come in in this way provided producti

hder the best evidesce Tule prodction of he origal f excuced
‘Where the document is not self-identifying, because it is neither public nor

anclent, it cm only be put in evidemce by a Witness who cen testify as to its
thentici e person who executed it, o one who saw its ewoeution or

who can n‘lenm‘y its maker from the bandriting 21 otlier features® 17 the

“If witaesses to the execuuen of the document were tequired. by law 25 8
condifion of its validity, thea the document can ony be proved by calling one
of the attesting witnesses, If sny attesting witness vas available at common law
20 otber evidence of the dosument's execution wap admissible, not even that of

¥ makec 2 Since 19623 however, the common-law rule applies only 1o testa-

wtary documents, In all other cases the dosument may now be proved
h no attesting witness was alive, which meaas by proof of the sigusturc by
he altceting witness™®

‘Whil the attesting witness must téstify, his evidenco need aot, to render the
docoment admissible, favour its authenticity, nor is it conclusive or even
‘necessaily sulicient proof of due excoution.” There is confliing authority on
whether the need to calt him persists even whore the party against whom the
document is tendered fras admitted its excoution.®

Once a docusoent has been properly received in evidence neither party hay
any dght to elter it, ot has the cot t pover to ‘authorize an alieration®
Conversely, if the document is (albeit improperly) sitered, the court cansot
order it to be restored to its ansmal sme) ‘thangh the fact of alteretion ¢4n of
cpurse be proved in evidence.

There Is no reqmremenz that documents be 5'amped before being tuadered in
# erintinal oot
3. Proof of Handwriting

‘Evidence to 1dentify a person’s handw-ing may be gisen by any person who
it Familiar with j¢. The cvidence of a baudwiiting expert is not a necessity.

5 nckeser (1836) 3 .C) 173, 132 E R 380.
S R R
ot it of Do (158 i)

.
=1, v. Dadia, 1921 C. rlS.S Wﬁ!laﬂ 193 PO, 257 at 351-2
v, s v. G B e §1 % % E R T8, e i & coicaed by Wiamnore,

"%ec.hrmzwmmm 14 of 1962, s read with sec, 44 an the Schodule to ths

il Proceedinge Evidencs No, 28 of 1965,
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* Botes v, Grobbel 31 'Sag, 283 of the Criminal Procedore drocedure Act.
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Section 248 of the Ceiminal Proosdurs Act, 1953, affows the awthorshii
disputed piece. of writing to be proved by comparing it with other Jﬁgii:
already proved, to the satisfaction of the presiding officer, to be gemnine. The
gentine writing used for the comparison need sot be otherwise relevant to the
sue It seoms from R. V. De Kierg% that the compatison need not be miode
by an expert ip haodwriting, Any Witness whese opinion would assist the coust
may be asked about it. Or the court may itseif make the comparison, unassisted
by any witoess, " though it is of course dangerous for it to do so. ndeed, so
unreliable are opinions as to handwriting, even those of an expers, that the

the greate that aloge.® There is,
huwsver, 09 e that in principle & conviction cannot be founded solely upon
e evidence of a handwriting expert, in the unlikely event of the court being
convinced by It beyond & seasonable doubt.?

F. ORAL EVIDENCE
L. Oarst, ANFIRMATABRIOR ADMONTION

No witness may testify or be examined without.being spon cath® and the
admiszion of unsworn oral evideace s an i ity
‘Not everyone appearing before a cout is & witness for this purpass, A petson
‘subpoened duces secum o produce documents necd ot be sorn unless he i
sequired to & i.e. not if they prove are (o be
proved by another witness.# In R. v. Bopidhen,*® where the usher of the Court
had repadted i Jouder toes What was said by certain witnesses who were
{estifying very softly, be was lield not to have acted as a witness. On the other
‘hand, an interpreter is a species of expert Witness, and interprefed evidence is
‘wnsworn. unless both he and the witaess whase testimony he interprets are upor.

s
“The oath must be administered o the witess o the form which mest cleatly

3y the ususl form establithed in South African procedure the witbess swears
that he wilt eff the truth, the whole truth and uotbing but the truth, at the same
tiste holding by the fingers of the right hand or kissing the Bible, and in either
case ipvoking the name and aid of the deity.* This is normafly administered in
question aud answer form as o kind of stipulation, but the witness is upon oath.
ven if he merely nods or mumbles & response.

@Ry, Foreman (3), 1952 (1) S.A. 426 (SRJ). -

® Biechv. idgway (1859 | F, £ F. 200, LIS ER. 722, 1930 AD. 308,
"3&.:-‘[..&\1:0'( fe, 1958 (2) 5.4, 481 (AD)) at 490D. Cf. & v. O'Sullivan (1963)
38 App. ey 77 -

% 73

Ry, Horwitz, 1960 WD), 149; R.v. Erurer, 194} OLD. 33,

BR Y. Tt 1961 (B S, 975 (1); R.v. Chrdor, 1966 (3) SA. 428 (RAD).

= Ao v. Chetty. 1946 AD. 142 N

@ 82 TI0T) of the Criminit Proceduss Adl, 1953, As to Wha swears i the witnes, sce
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1f the usual form of oath would not be binding upon the witness's conscience,
ihe presiding officer must ascertaiz by inquiry from the witness what altornative. v
form shovld be adapted. In Efandshoele Trading Co., Lid. v. Mia,® Hiersts 3.,
faved with & Musliat witness, in addition made the necessary inquiries also from
& priest of the Islamic faith, to ensure that the outward form of the oath was
amording to the tenets of the witnesPs

At comemon law persons who would not have considered themsetves baund N
iy some form of oath were held incompetent (o testify even though they reco;
nized the obligation 1o telf the truth.# Seotion 221 of the Criminal Broceturs
‘At 1955, gives persons who object to taking the oath the privilege, of making
an affirmation instead,” in a prescribed form. A witness who has affimed is to
‘e eauated for i purposss with & witness who hias sworn, o that, for example,
bis evidence may e subject of a charge of perjury.®
Where the court finds™® thet a witness does a0t uaderstand ot recognize the
obligation arising from an cath or affrryatioh he many be admonished o speak
the truth.® It is not the practice in South Africa to take the witnass aside for
insteuction upon the oathS Lord De Villiors C.J.x® was of the view that &
‘witaess's ignorance of the nature of an oath could be regasded as diminishing
the weight of his evidence, but usless that knowledge is in some way relevant to
bis understanding of the issues there does not seam to be any fogic behind this
reasoning, since the obligation to speak the truth must have beea understood
forthhwlmesnobew wpetant at ail.o
‘witness has taken the cath, affirsed or besn admonished should
4 benoted upon the record ¥

T, EXAMINATION AND REFUTATION OF WITNESSES
In the pormal course of events (which may to some extent be varied in the
i diwwetion of the court) the examination of & witness called by the patis
H - ‘proceeds i varions stages.® Hi first gives evidence in chief, or ‘dirsct’ evidence,
Ied by the party whe calied lum ThereaRer the upposmz party cmswx‘amn:s
effect of th may

murvm{ uoti  later age fo the proceedings, with khe ‘persaission of the court s>
"The party calling the wimess may be able fo rehabilitate the witness’s evidence
and counter the resuits of the cross-examination by reexamination. fn addition,
exaswined by the judicial oficex

(o) momce e o
2 pasty lays I the evidenco
B s supporting his casé, mmm 10 the rules of admissibility. Neithor party is
- Cetonack (1861) 7 H. & N. 360, 158 ER. SI2
O e O D o e e B v Von e e, 1995 G 34

@ Sec. 2261 aud (3).

t it and gt mecly sergt connels
e am'%fmwm akbmganys, 1963 R, &N &
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obliged to convince the court in advance 25 to the relevancy of o particuler
Silgess's testimony &

A witness may be led through his evidence by question and answer or be
 pesiited simply to narrate kis story unintertupted. There are no fixed rules oy ;
to the extent to Whick one or otber mefhod is adopted.™ If questions are ackeg {
iy canot be in the form of leading quesions. Whethor o question s lading
or ot depends 50t 50 miich upon the form or phrassology but upon the cizoum.

e cae. 1t s & Judiog question I i s suegeie f s decved

snsver ot e epy oundd upon eSsroveted or ngroven i
son for the probibiion on ladin. quesons s tat the wites s
o 1 b6 n syrathy with the party cabing b, 30 et ho o
inclined to co-operate by zeadlly udopting the sugested answer, and his would

doss net apply leasling questions are permitted, 1.e. where the witaess is not
disposed 10 fall in with the questioner's suggestions because he is Bostile,® or
whese there i little miotive to accept false suggestions, 25 in regard to introduc-
. Jory suatter such a5 the witness’s narne, address and occupation, S The court has
a discretion to permit leading questions in cases witere there is no other way of

dliciting the evidence, .6, to direct the witness's attention to the topic on Which
fucts are required of bim,* o5 to get  divect contradiction of what anther
witncss bas said. s

1, Tmpeaching own Witness

‘Examiation in hief must be confined to matters elevant o 1he issucs i the
case. A pacty who calis a witness is considered to put him forward a5  person
worthy of belief. Evidence that the witness is honest may be exctided unless his
character bus first besn attacked by the oppeneat.® For the some reason, if the

finds hi g out to here, for example, he ]

oss ot give the evidence expecies fcom him, of whete bis version i broken .
4own in cross-cRamization), e canmot impeath the witness's credit stll furthor
by cross-examining him as to oredit™ or by feading evidence to discredit him?
Faced with an unfavourable witness, thers are only thees possible courses of
remedial aotion open to the calling party:™

) Evidence in contradiction. A pariy fhas @ right to cell as mush ovidemce as
be can to establish his case. This right is not affected by o of his witnesses
Laving given unfavoursble evidence, Fusther or additional evidence on facts

5. v. Wilkens, ; R, v. Ciiva [1965] 3 AHLER, 116 (CC.A
‘Snmlm 1961(4)51\ mmm.hui (1963), paras. 1517 .5 A. P, ODowd, The
gl uin:wlh%m(!?ﬂ)spm car exaumgies my be found in R.v,
Wibml XBIZ)BCI App 12‘] and in Moor v. MMV&!”‘]J»NIE.R 458 (CA).
.h o Elders Sd. o, (1940, 11, 5je o, §775.
. Vichalls V. JJ,«;IM XHS‘\J Sﬂﬂt‘zs‘lI ‘IPE.ER«)”
‘Camp, 42, .1
2 b ey C‘:mgxmhmﬂlmvl-lkv R, 1934 NED. 267,
Wellers, 1918 TP.D. 234; )a": 6% (2 BH, H. 260 SR);
HM&WMOAN:(P‘))LH v. Crawsas, 1967 () PR, F. GS(A'D) .26 "
o+ S5, 3 of the Crisminal Law Proceture. m.msmuw gec.
Procedure Act, 19557 Moothoosamy v. W&WQ)&DNL%UW
"&ﬁ.mrl.\ly.kﬁmwﬂh:m(ﬂ‘s)usi (1961) 5
e s ‘o';{ﬁmn&ca wmpany v. Else {1884} 2 FLC.G. 439; Moothaasomy v. Murugar




vt o th s may ot be e as ofigh evn s ol i
mndn the unfavourable witaess ot s indisetly 0

of the Criminal
Pmcedulc Act, 1955, introduccs a dtplmlle from the Enghsh‘aw" by yxmndlz:g
that & PRIy

w{mue{umh‘bkomninnoﬂhmﬂfnd L ot presidiog at such
proecting advers o e garty caliog bin) ay,aed e sl s o o i o

3 Jodical officer {he winees hether b hay o1 b st previomsi s
mmmmwmmemmhmemdm & invonciaeor, 18 ah
alieged

o
oncasio - hen it

D s i svidente b et

Ifa party is aware that bis witness has made a previous incopsistent statemer it
45 hils dnly fo prove it7® In . v. Loofer™ it wes said that if the witness has rude
seversl provious statements, some vopsistent and soms inconsistent with
testimony, it is fairer to put in all of them, but the bettar view is that it e
peevious Statement is not demonstrably inconsistent with the evidence it caaot
e used atall”” On the other kand, if the previous statements arc in thstmc‘plru,
such as separate jetters, each of ‘which is consisiont with the witress's cvi
though their combined effect i3 to contradict it, they are still admissible.” ﬂ

“The witaess must be given an oppdrtunity fo explain and comment upor the
contradiction,” and may be asked whether the truth is conteined in his previous.
statsment or in his present testimony,® but be canos be cross-cxamined upon
the previous statement unless he has frst been doclared hostileS by the court.
Nor, of Gourse, can the statement be regacded as evidence of its contents, Jt i3
nd.nnmb’ e selely to jmpeach the wities's aredi

‘ot admit making
way 1s pecessary, e.g. if it was recorded in a document the acouracy of

: m: transcription must be shawn, and o forth.
N Parties who anticipate the defection of 2 witness often take the precaution of
recording a statement from him. The courts have frequently expressed dis-
approval of the practice whereby a prospective witness is asked or, worss,

. %In Eagland (as. }nsam.hmlAlhunn lll!ﬂ‘.‘ﬁ‘:mm ﬂlﬁéumdm in Fﬁ)npﬂ?ﬂmj
et o roved
a ey ot 1 earfier law, see K. v. Joowalmray, 1.!9‘41 a}.)gg.é)i ll35{sl{lg56)
"A’L Weiler, 1918 T.R.D. 234; ; R. v, Fraser
NG A, e, m(cu,.umR.v%s;fyn,xSsa(ns,sl.aza(m)nssv e to the
lm
"l’sl S.A. 798 it 503, per Herbsiest J.
Hanika (C”a) BETB AT on the gemeral sy of oo
wn.\iilmxmumwts o8, 53
i e S
i,
asked sbout it while i the Box.
R P e o %% (s K. . Golder 119607 1 WKL 1369

Y, Wl"lrh 1918 T.P.D, 236 01 238; Srevnkauip v. Sireet, 1923 7. 1. 208; K, v, Loofer,
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K NLR.. vel, 1942 C.F.
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compelled to Swear to ruch a statemment 50 that the threat of & pesjury
ot vt the witaes?’s s S A wiacss giving evidems i cony g e
“pthmidated, induced, instructed or threatened' S but free of ourside inter
frrence sheuld led at hberly to dzmrl from wha( lu: has enllex sufﬂ thewm:s
wico

may 50 vitiate B wmzess < relinbi 1y tlm g0 cmdgnm at ali can be mmms o
what b says t0 support & conviction S” For a wiess to be armested op 2 charge
of pesjory while the tsial s stll i progress s also 0 oinfously undesiebi becauss
of the effect it tay bave ugon the remaining witaesses. ™

(@) Hostile witoesses, Where a witaess, by e conduct in e box, shows
Bimself 10 be adverse, the party calling him may ssk the ooust to deshaes the
witaess to be ‘hostile’ tnd to permit the examination in chiel .0 be conduutnd as
2 crdtmnmmﬂnon ththﬂ' the wmwss ls declared hostile or not s wI“y in

the.aeretion of
]udp wilf b= v:ry relustant to dm other fnen in very exceptional

X the pmn ssion of the court s uhmnu'l, the ralling party may ther cross-
esapeine his own witness as to e issues. ‘cannot reverse the pracedure
ny first cross-cxamining his witness and !hen o the basis of the snswers asking
the court to declase him hostile.

& witness s boscle if he shows an ynfaic bias ageinst the pacty caling bim
that he does not wish to tell the truth at that party’s instarce.$ It Js Xugﬁy 3
question of his demeanous in the box, e.8. i he is reluctant, evasive and contra.
dictory® The fact that the Witness gives evidexce unfavourable or unexpectsd
e party cﬂlmz ‘im, his selationship with the opposing party,’* or ﬂzat

hohas made previous statements mmnmmlt Witk i preseat testimony 3¢

indications which the court may mmone of these

ig conclusive.

These is vonflicting suthority at common faw a8 to wheiher a necessaty
witess, i, 2 witmess whom a perty §s compelied to call, such as one who
afestd & will, can be cross-examited by the calling pasty ~hnot leave of

L aurens v. Lourens (1915) 36 NLR. 428; Fersmuan V. Amﬂlev 1936 CPD. m,
Magack, 1937 HED. m,xvmmswz‘;_‘r o

e
Uoemesereanen

o .

5 Hlie. RUSZH S NLR 1503t 148 R by w@ms,&smm,
© Sjetn v #1 g o Seseh o T D, 208, . . Sopweshls
A Fawe Willizms 1926) 43 S.ALJ. 269 ot 268 quotes wuthority that  bonite
sk e 0 090 8 Sl s
pppme Lo

.
wk e h e um; S ALLIS,
mzzhl);g{rﬁcm S o Generl ostont . (b 1942 WL, 1305 B. . Locjer
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urt and even if not hostile,*” but the question ay
ogsidered in South Afeica sprears never to have been

2. Witness refresbing memory
A witness fay refmh his memory during his evidence by referving to notes or

mpmoran e nntebook,
bpial gcords, ur a faruty Bibiel~but the same pﬂncm)es apply where they
i otser Form:

while testifying in cm:r the memoranda must fiest be proved to comply with
certain conditions, bt these are not applicable if th witness s asked to look
at decuments by the apponent during bis tross.examination®
For a party's own witaess to refresh hix wemory, the document must have

been made by the witness ata time when he 44  clear recollection of the fucts.¢
or, if made by someane eise, must have been read by the witness and acoepted
by hiim a5 correct while he had sach recollection® Fhus & Anderson v, Whalley®
& ship’s captain wos permitted to sefiesh his memory n:gnrdmga ‘navigational
acvident from the ship's log, although the log had bean kept by the mate, since
the captain had read and approved it abow a week after the accident when the

were fresh in his mind. OF cousse if the witness never had personat
knowledgp of the facts recorded, ic. wheee he has had fio mem ity of the facts
which conld be refreshed, he cansiot refer to memoranda prepares by others or
by himself in depro-tnos an the kuowledge r € others.” Whether the witness had
& clear recollection of the facts at the fime the memorandum was made o read
is a question of fact in every case. Theve is 50 fixed time liczit and exact contem-
‘potancity of the notes wnu the facts vecorded is ot regiired® It has been held
that he memoranda should heve been firepered ante fitem morm,? but this
does not apply to expcn witnesses or those in a similar position, 50 that &
physician may refer to his report sven though it was made expressly for the
puuposes of litigation»

itmess at tho tire of testifving stll retains some fncependent recaflec-

uon of the facts, be may refresh his memtory from Coples o extracts of the

secollection and can tell the court only what is in the notes, e.g. Where he saye in
effort ‘T do ot ceineather the Facts but it atust have heea so beeanse that is what

* See (1926) 43 S.4.2.J, 260 3t 265 n, 25, and at 267,
“Lau-(;nv &, f’mrj& 5‘7‘ "~ " R v. Rose, 1537 AD. 461,
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Twrote down’+* I the Dﬂl’mﬂ cannot be produced a copy may be used provided
nupmved!nbe;: m!r:nhhx

If & witsess wishes to s memory from notes thay must be produced,
They noed a0t be aduissible in themselves ™ but F ditosure is oot dencas
becalse o privilege is being clalmed in respecs of tham the witness canmot refor
to tham2® It is essuntld that the docurents be availshie for the court and the

opponent to inspect thoss portions to witich the witness has referred, so that he
may be cross-examined on them** The court may in jts discretion refuse the
opponsnt scoess to the other portons of the memovanda* 1€ actess to°those
ofher portions is permuessd they become pert of dhe opponeats evidencr, o8 the

irts referved to 2nd adepiod by the witness in chiel are part cf the cailiuy
‘party's case™® (evenUif they form the subject of cross-exemination)

‘Apact from this, the memoranda ate Tot evidence of the trmh of their
contents.® They are selevant only 10 the credibifity ¢ “thy witness and cannot be
used s independent picces of evidence 1o coroho e i The riotes may be
bended in, if 5o ob)ecmm Js taken to this conrse, as congtating 4 convenient
record of Bis evidence.

All the foregaing 3s concerned only with the position where the witness
refrsshes his memory while in the witness-box. 1t is not iregular for him to read
4ay memrenda st all fo refvesh his memoty extracurilly before ke gives

evidenn,P and t least where the witaess retains some independent recollection
oﬂ. 3 events, the opponent canot demaod broduction of the memoranda fn
ooust.

3, Previoas Consistent Sistements

A stasutory departure from the commos law peomite & party to sapeach his
2own witoess by proving that the witness has previously made a siatement
inconsistent with bis present testimony.? The converse does not appiy, A party
ol attempt 1o enhance o rehabilitate the credit of his witness by.showing

that the witness told Hie same story on a previous oceasion® For example, in

Mg Hisfhard (R0, & T4 [RER. 51 G G Bplraion, L. .
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R.v. Chizah™ the aliegation. ng\mst the accused was that, being an African, he
had been valawfikly in an urber asee. His defenice was that he was Coloured,
and sought to prove this by pre mng his mama!e certificate where he was so
descr as held for
m the information he Wimsell had giveo. On e same princigh
S e o s Mol 0, On e e e e e
Vmous exphnnnens bave been put forward to account for the rule of

excinsion, of Televaney,
A previous consistent smcmem of the witness has insufficient probative value,
partly because falsehoods may be repeated as often as the trath and partly

‘because the witaess is asstmed to be telling the truth on his oath nless reasons
to the contrary appeat, so that there i o need to estblish his truthfulness in -

wdvance.

“The general rule of exclusion is subject 10 five well recognized exoeptions.
Fven where the previous consistent statement is admissible under ono of these
calgoric, howeve, it o nver videnc of the truth of s conents s o5 o

in the box, but
i :elcv-m to the weight of his evidence alon
Previous consistent sttements are admisible in the following cases:

3.1, To rebus an o which it would otherwise be permissible to draw
‘This exception applies only to previous consistent stutements of the acrused
himself, The absence of an cxphnation from the accused, the giving of n fufse
explanation, or undue defay in advancing 2n explanation, eze all factors which
the coust may properly ‘ake into account in evaluating whether or not the
prosecution hias sade out a prima facie case of the accused's gullt, where e was
found at the scene of tho crime or ©: possession of incriminating articks. S
Similarly, where e raises the defence of alibi only at a time when it & 00 late E
Jur the pohce to investigate its teuth, the copency of that defence may well be gt
ceduced,® In fairness to the acoused, thersfore, evidence that ke immadistely . £
-zndmd explanation he now refies v , is admw'ssibie in chief to counter ia : . |
$

advance the possibility of an adverse inference being drawn®* (though such
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evidence is not necessaily sufficient to prevent the proseoution disch
h«lden of proaf)3 e s

exception 35 not exteaded to allow evidence 1o bo guven of vius
avmmo when th scotsed mentioned s preent dfenes 11 S o
support 10 adverse inforence, the ordinary rule that the accused's extracurial
statesments are admissible againt him but 10t in his favour applies,* though ha
s of course entitied 1o have bis wholo statement, inoluding the fevoursele
porcions, pus it if the prosecsition wishes to uss the unfavourable portios

3.2. Previous identification

To avoid as far as possible mistakes fiowing from the notorious unreliability
of evidence of identity, various mdemury devices have been developed. Fox
Inuance, such evidence i to be approached with caution, and where possivle

corroboration will be sought 3 In lddmon, ‘various safeguards to establish the
reliability of iden: ion patades have been enumerated.™ It is therefore clear
thiat the normal assumption that & Witriess is to be trusted on his cath vatil
impeacked is not made where he gives jdentifying evidenco, and accordingly
evidence establishing his consistency is admissible. The witness may himself
testify in chief that he made the identification he has made In court also on &
former occasion closer in time to the events in jssue. In addmlm, the previous
identification may be proved afiinde by those who ob:

It bas not been seftled whether the evidence of the bysundms is admissible
even where the identifying witness dos not himsell diing his testimony
mention the previous occasion,® but ihe better view seems to be thut the
evidence aliunde remains admissible, sduce the credibility of » witness who
wsuﬁa to identity is always in lssuz - Of coursé evideuce of 1d=nnﬁc.mon on.

ly be given identity
i court, since it i relevant only to Lhe credit of that evidence,

3.3, Rebutting afterthought

1 a witness is impeached in cross-gxamination 5o tlwt the assamption of his
trustworthiness is put ie question, the jarty calling him may rehabilitate his
cxedit by showing Fhot be told e see stary hefors he had the motive or
opportunity to fabricate. This may be done when the witness himself is
re-cxamined, dnd in addition other witncsses should be cafled to testify in obief
25 to his previous recounting.$ For cxample, if it is put to & witness in cross-

By e 5 G S S zs(lm%ssig'um S e of o 3. o
) - o4 i 1Au1=.ma7(cnunv.s;«.|m

)s.&‘(mﬂ?w)':s . Farbes, rma)sA.ga;s(c  Medie
IS A ER S EE)
e AT o, v

» R, v, € ; Rassool v. R., 1932 N.B.D. 112, Giving 8 description
LS et R EVRTG

& Sex Rasiool olebaze, 1947 (1) Sb 1E2(W).
R R e i Ot L. 64
lﬂ

Zincury. Sooran (1) 1943 WLD. 24T, & v. Kz, 1950 () SA. $2AD)
"R v. B, 1953 (1) S.A, 434 (A.D.) a1 43

e T T T




56

Tuaving beet recently fabricated, evideace could be heard that the wi
mentioned the same. dcmls immediately after the events in qu«uv,n"‘:e aese

Not every cross-exeminution attacking the Witness’s reliability ms
countered by proving his previous consistent statement. It is Adlmmble ordy
when the cross-examination tends in the opinjon of the court® to sugpest fhst
the witmess's testimony has been recently fabricated or embefiished for some or
other season® Merely to Suggest that the witaest's memory of the events
uareliable,” or to ask why he did not mention certais facis before,% would not
suffice.

“The previous consistent statement ia no¢ mdependent corroboration af the
witness's evidence but is relevant merefy to his o
34, Res gestae

Whero the previous consistent statespent formed part of the res gesiae, it may
be proved. Rexgexnu s of coursea Bexivle amoept, md s depends upon

+ contct of & us, huc a witress lunﬁed et . o acted 56 Ihn buyar's

agent in the transaction, Evidence that he had told the seifer so at the time the

conttact was entered into was mx(ved 85 part of the res gesras, thoug stats-
‘had m¢ h

‘ments to her

3.5, Complatuty

is exception is & Survival of an ofd procedural requirement of earty English
Iaw* (which had in fact an exact Roman-Dutch equivalent™) whercty a woman
who was raped hiad to bave raised the huc aad oty before she could prosecctoau
appeal against her Bxssilanh It may be justified today by the fact that charges of
a ind inant 3

credit js aswvays of importance.™

1o its modern form, this ekosption to the Tule against previons consistent
statements states that where the compiainant testifics to an offence such a8 rape,
indecent assault, or kindred offences, evidence is admissible of the fuct thet she.
{or hewy volununxy made a complaint, at the first reasonable opportunity
thereafter, and of the terms of that complaint* The complaint s admittsd to
prove the consistoncy of her conduct at the e with ber pressat testinton, ¥ so

v Barganin (918 Cr. ik VR B
“FAZmawI o & A’fumn,auga.%ism Jaizs 1§
SR MBS, AJJJ(AD)E)A 38; R. v, dbrey,

‘i NIWW, Wﬂéé) S.A_é! (7
* R, Erasmus, 1!
Miloe v. Ly B& 5. (58 E.R. 686; Fisher v. Fisher, 1911 W.LD, 1.
hh”: e N L e o . Wt oo
probakily Vﬂben\mved undu Iushndu\;
* argument Seginning or ending at diffcrent.
it s an s N, G &m:)zscn;%%uu .
2 1565) SATER.
g v.’romlvﬁ.gwusu' mx_s’ "’” m"" [‘%s A o0s 1.5, 207 s 21,
:ﬁkﬁmwm’%" el
% The ruls applics io gl o mv:u!mms h R et 1522] 2 KB, 123 . %

D)
o (1908 21 S.C. 255,
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 the complainant does uot give evidence the question of her
does ot arise and the ¢ uplaint is inadmissible. It js onmmggn;umta
complaint s proved o negati £
consent s acither Jegally nor factually in issue Though - svent o mxr.
consistency, however, it is not to be regarded as cotroborative of the
complainant’s evidence 5
‘A complaint may only be'proved where circumstances analogous to rape or
indecent assault arc alieged 5 In essence the offence must have coptained the
two clements, indecency and violence, The sexual element alone, as in charges
cf crimen injuria®™ or miscsgenation,¥ would not suffice, nor would violenge
lose® The offenre actually charged is Dot the decisive factor. For example,
meest may be sommitted with or without scsompansing violeace, but if the
nant testifies that violence was used the complaint may be proved.
Similarly it would be admmissible if the gocused is charged simply with ml\ﬂ(
but it sppanst from the evidence that the assault was of n indecent character. '
¢ complaint was made at the first reasonable opportemly i &
question. it depends upon the facts of each case. Where young childros are
invalved, who do not realize the nature of the acts perpetrated upon them watil
cmmsmm arise making & complsiat astural, ovena fairly lengthy interval
/ould not
Much shorter delays might be wnreasonable in lhe case of adults or children of
understanding.® An important factor i considering the circpmstances is the
accessibility of a person in whom the particular complainant would naturally
confide. 1t Js not necessary that the complaint be made 1o the first person to
vhom the complainant speaks after the alieged offence.™ If the complainant
spaks fixst to someone to whom full details would not be expected to
a0 sul<equently makes a more complete natration to a perion wnh whom she
i on, mece fatimate terms, the terms of both complaints may be
‘The cemplaiat can logmaﬂy only be relevant to the complrnanz's uedl[ ifit
sepreasnted his or her ‘unassisted and unvarsished story’ It must not have
been elicited by leading questions which suggested the terms of the complaiat,”
sior by threats or intimidation without Which 0o complaint might have been

I B 50T T 35 .y k195 D355 5., 1965 @) SRS O
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e Tht mere ict it t was made in gamer to 2 quesion®”
jon® would n i, pro.ided
‘complainant’s owtt !poutanlo\ls story.
T possily that the complaat may be untaue docs at ende it s

0c after same

e wmpxunnm mdn n The coun may therclore chouu 16 cxercise its
v the complaiaant is rouag child
jmmediate comphmt may be ingufficient to pmumﬁ{e’mnﬁxgt to plx“n:;
selinnce on its evidence, unless substantiel corroboration is aiso present
Complaints made about the accused's previous misconduct, et s
|,y the present complainant o by others, should not be mentioned in evidence,
‘being excluded on the ground of m'ele\'nlux: as well 25 by the prohibition of
evidence of the accused’s bad charact

(6) CROSSEXAMINATION
1. Generally
“The objects sought t.3 be achieved by cross-cxamination’, m the formutation
of Henochsberg A.J. (as e then was) in Carroll v. Carrof],® ‘are to impeach the
, credibility and geneal value of the evidence in chief; to sift the facts
already ‘stated by m witness, to detect and expose discrepancies or to elicit
ippressed facts which will support the case of the srows-exansiai ining party.’
‘Witnestes called by one party sy be croscxatined s of right by the other
paxty, and the court has no discretion 1o prevent the exercise of that right®
even fo protect the witness. In R. v. Nawot? where the witsess, s &-year-old
‘boy, was 5o fnghuned by the pmeendmy that the magistrare infervened to
il his disteess, the prohibiting of cross-examination was still held to be an
irregulacity, l’m:ﬂ.’hﬂn of th witness by Cisallowing cros-examination Which
him wo the proper course for ths
p:«ld\ng officer i to inform the witness of his right ‘o refuse to answer.®®
Where the witizess is Withdrawa before he gives any evideaos ke is not subject 10
cross-txamination, but if he is not withdraws he ¢can be cvoss-examined even
if he gives 1o evidence in chief at 4ll It is not necessary that the evidencs in

TSLT I MAA A
ER.v, Osbora

V¥, 1961 (6 S.A. 201 (D)
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f he gives should be adverso to the cross-examining $ide®—he may have
given ouly formal cvidence such as to prove Sommentor e eross
cxamination o nﬁnbd 1o matters he testified to0 in chief

As there s 5 rig!
egercise this ng,m Tn prevent a. yuny ukmg ‘his oppnn:nt by surprise, he must
gisclose 50 much of of the appone:
shat witness, for expnmmm o comaent® T s el ase, failure to oross
examine may be regasded as an admission of the subject-matter of the absten.
tons® In ctiminal proceedings the rule is far from infiexible® and is of
especially scant application where the accused is wnrepresented. If it s not
tesesary 1o sm wmmm 1o put {he opponent’s case, because it has already
Ve drim imalacy, i o st v
becatise the evidetice amounts to no more than a direr:t denial ot contradietion
uﬂbc opponent’s case.% If, on the other hand, a failure to umn-exnmme may

lead the opponeot into ecting on the assumption that cortain
dmmu of his vase are not being seriously disputed, the court may mach great
wiright to the fact that there wes 20 challenge on those aspecis by cross-
examination.® It is all & question of the circumstances of the caoe, since the
maiz effect Of a failure to cross-examine a witness Is upon the cogency of that
‘witoess's evidence.% If it has inherendy little cogency, because it is obvicusly
farfetshed or apparently fanciful, challenge may svelf bo superfivous.” Where
the oo arms Targely on the relative cmd!blhty of the witnesses fnt e
fon ase for the defence, e re the former ar
aps, cx otberwise 1o be regarded with pamcullr c!wumipecl(on, the otber
sjde’s failure to cross-exaine is unlikely to be condond.™ (All the lfm’cgouxx
upplles in appropriate cases a5 wuch to examination by tls cours as by the
spponent.”®)

one acsuged wihes
|bn~ ’«G Clmllh 9 Cmulmk CMA‘M. 11967),» Zﬂ
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The court mey also properly draw & cross-examiner’s attentior
e b e i e s
exercising its power of recalling a witness under section 210 of the Criminal
Brocefus ACL? As 10 Lhe mescutes a ciosyoxamier can ako 10 provent an
adverse inference being drawn from ks fudlure to cross-examine, soe. the
Agpelat Divisio cass o Mbele v. 5

*The range of permissible cross-exarmination is in many respacts broy

* that of examinatios in chief, ¥ need sot b restricled to the issues mmmc;g:n
bt may b directed also to collaters! matiers relevant solely 10 the whaesgs
oredit4 Fuether, as the witness is assumed 10 be out of sympathy with fhe
seoss-examines and to least in favonr of the party caifing him, lnnmg questions
may be asked in cross-examinationt In R, v. Istiaif® Davic 7. exercisel his
disosetioni to prevent Jeading questions wiile tho defence was uos ining
the camplainant, & Young girt whom the sccurad was afleged to bave abducted
and who was clearly in love with him and resentful of the prosecution. The
fearned Judge pointed out that in these circumstances her answers to leading
qgiestions by the defence would have been of no weight, Even if the court doss
not fatervene where a witness is manifestly favourable ta the cross-cxamining
pm)" factors of weight and cogency would counsel the avoidance of jeading
questions lest his evidenice be suspect because it ia in substance untested:
‘Misleading questions' which frap a Witness into making false or unproven
sssumptiogs of fact are always improper.?

Tange of i oes not the
gov:mmge&‘wt of the exclusionary raies, which apply ‘with hardly Jess rigour
Tere than to examination in chief.® Thus in R. v. Perkins'® the inadmissibility of
a confession was held to prevail sven though it had becnﬁn! referred to by the
defence in cross-examining a State witness. (This has since been somewhat
.mm by sestion 244(1) of the Crimival mm\m A, whiich provides that

portion of an inadmis-
ilbk confession the whoie can then be pmvod ) The judgment in Perkins's case
vaas founded upon the opinion of the Privy Councit in R, v, Bertrand™ that

‘e bk o st s the sdminlamion of s & o e o doub, o

eﬂ.banmy mach
2., Solomons 1933 ()8 . 351 m(/w)ms:
'lm #11, H. 162
s r“ﬁm’%o&vﬁm&x" elyant i wntere e g 1 . 2 in the
of Krause 1,
‘“R;vMﬂmwmlflxm,ws\mu.,wl(m)nm,s . Neewabe, 1966 (2) P,

{E).
143 CPD. 418,
37 nﬂ:ﬂ‘l«lm Motors ‘fo”é.) gd.lvgacmnw. 1967 () P F. 6 AD).
o ?us i’%’% B b D iR hesey (19441 3 Al ER. 220 (COAY; R
o vicasous s nisson Inadrmsstl sgeinst
s R R ek 1‘5‘57\‘3{‘)‘“?:?{’ S s v a4 T, s 41
Of course, ‘e proves

i confession ol Be admisbi, tbe mere fect Uiat it nas
Drosecution in chief would
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where be is advised by co subsuasialy, not of svume
sl o he comimon Cndemiodiog e Do S i s e

Thus, reasoned Tones CJ.2 the aceused could not by waiver or consent render
adatsible 2 mumt “Which. the legisature had ex and
o o i pressly and unconditionaliy
‘e subsequent application of 1his prncipl has ot folloyed an entirely
untraubled course. In R. v. Meyer' the accused was cherged with walawl
carnal infercousse with  gisl below the age of 16, Clearly the prosecution could
st have Ind evidiace, to prove the accused’s immoral habits, of his provious
soiustion f the complainant’s sister. However, the defence was based on an
temp o prove  couspiacy by the wholo o the wmpmnlnt‘s famiy ap s!
ion, and thus 1 o el
T fac of the eadier miscondc, W pk appliaion o the Perki
linglo this situation would clearly have e uwockabl, o the Coust el

viich to grouisd. & compiaint of irvegolacity, As n\bseqmmtly c]ar.ﬁnd by the
Appellate L, vision in R. v. Baseh, the ‘position i now that an exch rule
of svidence (whether Statutory o7 commou-law) which would pmvent the
prosecation or the court from: eliciting certain evidence cannot be applied to

i n the interests of his defence, The evidence

mmn ot the a o desired by T remetas
Tebdmistie, on the ofher pand, 1 15 ‘o properly part of ths amswer (o the

qaestion,

It seezus, from R. v. Mifchelf® that just because otherwise inadmissible

evidence is elicited by the defence does nnt five the ymiecutlon a.mcme tolead
i

mldmmbl: evidence may stiff be cmssexnmlmd on lt m destroy, if possible,

Apm from the qm:shon ofudmlsslbﬂxty.  fair degros oflsumde is permitted
of Dongwe v,
dAssisiant Magistrate, Durban"' Ttis to be assumed that e e cdbarks 0 an
mexpected fine of investigaton that this is not merely a hopeful “Fshing
sxpedition’ but fias some fatent relevance which will soon appear. The court
should not therefore interrupt or require counsel 10 expiain in advace the
pucpose of esch question, as to do so may deptive the cross-examisation of its
caucial weapon of surprire, A ‘curtaiment of cross-exumination in genesal o of
& lide of inguiry it partienfar wonld be grosily irreguiac® On the ofber hand, 2
Judicial officer has # duty as well es 8 discretion to controt the conduct of
5 before him. Tn the interests of the admialstration of justice he may
‘prevent vsgll: ‘and irrelevart questioning or dicect that questions be clarified by
rephrating® be may curtail fengthy questioning as to collateral matters of

2R, Perkins, 1 1925 TRD. 390.
UL 0SA Q’znm)ﬂnssu 1920 Y7L
"lnsuuw reported in 8. 5. May, South Afiicar Cases and Seatuses on Evidence, dth el

Qldmin 1A T 0D 675 Ie;kvwlrxvhwmumidwl‘ly 1925 TRD. 113}
1'%

19014
m;nﬂevn.m PE . I
R.¥, Sacks, 1931 T.PD. 1
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Sonsistensy of mcailecknn," and he must Intervene to protect 4 witness
sbusive, insulting or hatassing cm:»s»enmmanon, for l\\cp:!nlgnny otz:e.;::‘;;
jnconsistent with gross discourtesy to Witnesses.® A cross-examiner should not
recklessly impute misconduet to a witiess, and even if fnstemted to o 8o setaing
iy professional responsiviliy Sor weighing whether it is & necessaty soutse
s pointed out by Vizcount Sunkey L.C.*

u;

[yl At
 the cost.of Higation bt is 2 wiste of bl thce, Such  vose "“""'m

nmmﬂshnwmhu\mhdwmtmlnume[hw.]lunmwlﬁnmfnruduc

o pud e coel o prsant i 10 e cous
mmﬁnmmkntdnmmmmmmm o

The civil inbility of a oross-examiner who oversieps the Jimith of defensble
should also 5 and, in defence.

cousl, the contences of making impatuions upos the- proscuion
As to questionisg by the couttitsel, ses below.t
i ot sliways obliged o snswer ¢ question even it i progery the
subject ofcross-examination, for b ay be sble to deim pevilege  Whero i is
e acoused who is
Ty e Impraper b vista of seeian 328 o the Crimsaa Froceiuns Ak

2. Crovexsmination as to credit
A witsess may be cross-examined on matters eatirely coftaterat to the israes
fot the purpose of testing his credit. Questions whick are relevant seither o tho
rispues ior to the credibility of the witaess may not be por® but it s in the
discretion of the court whether any aspect of the witnesr's past conduct,
assaciations or citcumstances should be excluded as irrclovant to bis veracity,
‘presiding offices as trier of fact is the best person fo deside what questions
m.\l affect the chdlbﬂxly of the witness in his mind, lnd ‘e £,y even indicate
that fur because the witness
‘m been sufficiently exposed of disoredited.® In GlVIlewm v Gﬁlbxxham” the
question whether 4 witness had committed adultery Wes Vit
20 bearing upon the Jikelihood of his teiling the truth on oath, but Jater conrts
- e, TS CED, T 1957 6) S.A. 408 () R v,
’sinnl‘z')“é'\)'\‘ B R e, - Bl RO AR AN B
‘Neil (1950) 34 Cr, App- Rep. I Boat, 1964 (1) S.A. 224 E); De Vorv. &,
"“&IINHO%WW)IM ep. 6 )
e of Goue s o the iy of s barsier who i o crosoamins
ity Sofocad T (31848 SALL 8 e, oy Y, May, smumm Caser
R e o i, Ausin 19551 IAC 36

& Feveati
:ss;%%v s«n«u«.msw 151,
it Frosmts A e oo, 1, below:

2 Seo el pp. WD
"Snwdguv 1;- Willon ummmwa. ipER a2,

-G CPI, 776
'Dbiﬂtv B 1960 (1 B )Nm&wmmmmum
for it theceafter {0 lﬂ(pllnyplﬂ of the witness’

3
TS, 128,
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pave dingieet? aad indeed witnesses—particularly complainants in chesges
javolvisg indecency—are commanly nsked about thoir sexual enconsters aad
‘misconduct.¥ On the other hand, the cross-examines n &. v. Sacks™ was not
k a witness “Whethor be was in trouble in Port Nolloth for
1.5, oa th gromnd hat e queston wse  Vagut and Sbiag one it eould

pad
n:;’ he had beer: nrusted. and thus murpmed would have been xm-.levm o

A witness may be cross-examined 55 1o whether kit testimony i other tr
Bad bon disbelieved of rejected by the coust, though it is sai fhat a yier g
should mot be unduly influenced by another court’s view of M Witness's
sty ™
162 matte: relative to the v kaess's crditis put to him and he denfes it must
e der aceept the deuial or can he bring evidence o contradivt that
denial? For example, f & prosecution witness s asked whetbor e bas & grudse
st the acoused, and ke says he does nt, may the defence cafl evidzucs 1o
Show that he doss in fict bear the accused malice? In general the principle is
that 3 witness's reply in cros&mmminnn upen the collateral matter of his
crodit is conclusive, and the cross-examining party i not permittsd to adduce
e i Conadioon of it eply,™ sice othcwis rls yorad b nndly
srolonged, Thus in Grans v, S.4. National Tt and. Assurance Cor Lid.
Thouth o witness could be esked if e bad not offered t0 give favoursble svidence
il o ¢ conidraton, upon s Gl s 0 sl b
sy o difernt reult wosld e Chbly e Do raches, S vl Fieae
the acoused s charged with rape or indecent assaalt, the complaineat saay be
ot s shasty of o gerel ehavions and sngtpsil s
of misconduet whether ith the sccused. o with oihers® If sh denies the
., evidence o consadision wmy S ted 4 show
it she has had previous vohuntary interconrse with the accused, this being
sy ot 1o it he sl 0 i coneted on s eaion
chargud, Bt b deafal of previous interconrse wills ofher men ganaot
i, fing uslycolleel % Canfess poriaps T prove 1353,«?2!»6"‘
If the asmmx tion is relevant to the issue, evidenoe in rebuttal is no less
ﬂmm’b‘n, Just because the questions are in addifion Televent to solleteral
T of credit. A lsstraion Is provided by . v. Sobrions® where e

Clferd v, Clifford 19611 3 AI'ER, 235 >
me{?}uﬁ"ﬁwjﬁ 3 BT e v. 2, 1046 NPD. 6363 M. 5.,1967 0)
‘;m Tep. . See, also, Hamangile v. R.. 1911 EDL. 3715 & v, O'Nelll (1950)
.. 108.
T s e (1792 Com. 7. Dl 3 (CA) ﬂm:m Alge, 125 TRD.1;
Ry Fumelr, 1926 5’ .. 1960 ) P, F, 21
n (a5, Sex, o, K., Zakern 5.8, 198(6.C)
veneral V. wa.«kuu'a)a 9! 5’ ER.3%, md
e
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foriarty v. London, Chaihan
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sccused was charged with murder by stabbing. Under oross-exami

proscoutor, the accused denied that he Lied bed  kuife ou him m;o;wm
evening, and the prosecation was pezmitied to contradiot this denial by leading
evidence that he bad made other use of & knife on the same evening, The posses.
i kil was clarly relevat to stablivh the charge,and A nommaity
have to be proved by the prosecution in chief even had the aecused not denicd it.
Tie! fact that the teuthfulness of the secused?s cvideace was pwn in doubt was

et a question refers to a matter in issue or to a collatera! matter is a
question of law,®* and there is no clearcut fest as to whether it relztes to the
jssues or to credit or to hoth. It is a question of degree depending wpon the facts
of esoh pasticular case. That the subject-matter of he gistion cauld have been
proved in chiel i oae criterion of relevance to e isswes, but not the only
criterion.$! Fnr exsmple, in Wilkins v. 5.4 ovidence was received to costradict
s witness's ciaim that he had been an eyewitness 1o the events in
Jssue, I.hhmlgh the defenco couid clearly not have fed evidence of his absence
‘had it not been for his answers in cross-examination.

There nxe 1ypes of case only!® where evidznoe to contrediot a witness's

tion 28 to cr it is permissible.

(@) By mnne,“ a witaess may be crossxamined as to whether he has a
criminal record, and if he denies that he has been convicted of any offence the.
eonvlc(inn ‘may be proved fa the manner provided by section 345 of the Criminal

re Act. It Is not, apparently, necessasy that the conviciion have been
of an oﬂ':nc: involving dishonesty.”” A witness's previous conviction for
assault® or for selling beer Ticepce!® bas be d the statute.

(5) Evidence is admissible to establish the wilness’s genersl siows as
unreliable % This may take two distinct forms. (i) Where the witness aas some
disability o tendency which makes him untrustworthy, it may bs proved te
discredit him in contradiction of his answers under cm(m:mﬁnmmn A morai
disability would e of |
‘perties—that the witriess is the uxllsed's pasamour, slslzr or dzughter," ormt
he baun grudge against® or has been bribed by® the accased or the prose-
wution. A physical disability conld be shown by evidenow that & pUrpo!
eyewitness has defeative vision or, as in Tookey v. Sfesrepolitan Posine Canunis-
sloners that the witness suffered from hysterical 87 detusionrd yezsonality

SR 7 Sooraos, 1999 ) S 352 (AU, v
Sikarkana, 196324)‘2) Sn by, o oo nas

gt e b .
e (st Coiminal Procedure Act, 1415 (2 & 29 Vi . 1), asead st
5, 286 ofthe Ciploat rocedur Aty No 56 o 155
. Ciford (186113 AE, 2 2
L' . Il!?Si 1"323 YDE odat dit.
o 2
ichicock (184 lEx.san’x.l“ER_J!IN},pﬁrA'dmm
H é‘hﬂmv A ] Crmnkalate . Golloway (1887}
u
Hamarglev. R 1L EDL 334 . Tonal 13
iamey-General v. Hii At B SR
u‘;{g&s)nc 595, [k%f]lAHE(Lz(J}G(H um)ncamm}ru 115 The gvidencs
cal e

thuzgy'mmsml:m.m mmmun‘ua fence story, bus this s nat the
Sesis upan whizh the House of Lorls choss to found ifs sembbily.
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husacler was

the witness is ba

English stat
. reminded

statement, the only remed;

the wit

but if he is crass-exan

®In

s mot conmistenly told the same

may alse give his own personal of

3, Prevlons Inconsistent Statement

Cross-examination as to credit may be direoted o showing that the witness
same story v he nerTated in his evidence in chiet,
The procedare for discrediting the witness by cross-exataining him s o &

‘preyious slmant inconsistent with his present
e, the Criminal Procedure Act, 1865, which is made applicable
in South Afnu by section 286 of the Criminal Code, The effect is that a witnsss
may slvays be asked in cross-examination
wnt:adncwrv statement. If he does not admit having dono so, be may be
¢ occasion and circumsianots. If he thereapon admits having
made the smﬁemem he must be giver the opportunity of explaxmng o1 excusing
the confradiotion which may thereby be deprived of much of its
force.% But if the witness pelsms in his dental of having made any mwnsul:nl

party would be
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disorders. (i Evidence of a witness’s genesai bad reputation fs admiasiblc to
impogn i credit, thongh i may aot nchude st inances when Bs tad

. Richardson® the Court of Appesl, in setting

his

outthe pmmdure forso lmpenchmg 2 witness, held that the impugaing witacss

opinion of the witness’s untrostworthiness but

o carot spesk of he pardcula incidents upon hich i oot apiion of

discrediting witness may himself be impugoed by

shoving his gencral unnhabxhty, bug the process of recimination must stop
there

resent testimony is taid down i an

ke has ever made 3 previous

isg

itness's previaus incorsistent statement can
of having made it, Is whether or not it refates to the issues I the case and not
merely to collatecal matters.S If it can be proved, the statemeat must be fully
aad properly proved, e.g. by calling witaesses who heard i,

I the previous fnconsistent statement is in documentaty Iﬂrm, the document
need not be shown to the witness betore the cross-cxaminer asks whether he bas
ever told & different story. [t may thereafter be shown to bhim and he mey then
be asked if he stiil udh:ms to hxs evidence, without its being put in evidence,®
contents it should be made available to the
coutt and the o o2 aento The witoess must be gven an opportunity of explain-

y the denial by proviog he tatemeat. Whether oF ncs s sen e done depends

apon anoter application of the principle stated sbove rogarding the contza-
diction of answers given in cross-examination, although the question of a
previous incomvistent statement itself aclates only to credit. The test of whether

ed to zobut his denial
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i e contradiotians If he can. % If he denies making the statemeat, the doca-
Inent sgain can anly be proved if it refers to the issues in the case nd not to
‘merely collateral matters, and where it can be proved this must be done fu the
‘peoper manner by which documentasy evidence is adduced: It would not, for
‘xampte, be sufficieat for the dovument to be merely read over fram the bar®
‘Whererer the previons inconsistent statement is proved, it can be used only
10 iarpench the witness’s credibility, Tt is never evidence of the facts asserted tn
the statement and the court cannot found a judgment upen its contents.® On
the other hand, the court may nevertheless consider it safe ta rely upon the
itness’s sworn testimony, dcsphe proof of (he inconsistent Statement.™ But
itself is evid of the witness's Jinbifit; ws that
aaless the maker of the statement gives evidence, the documents or statements
axe irreievant and cannot be used For the purposes of crosv-examination.® I
“The court may at any time during the procecdings requiro the dosument fo be :
eoduced to it forinspection and sy make suck st of i ot the purposes ofthe
et as it thinks 6™ subject to general princigles,
A

R

[ —

shoul not, in cross-examining a witness as to credit,
il ace™ o jncapable of
. produchon "5 Thus & witacés may not be crosvexamined on oF centtadicted by

Statemeats i respest of which privilego js claimed™ This is of partisular
jrmportance in the ease of statements taken by the police from prosscution
witaesses. The defence cantiof compel the prosecutor fo make thase statemeats
availablo 1o i for cross-exemination, as a claim of privilege was upheld by the
Appellate Division in R v. Steyn.™ However, Greenberg J.A, in that case
Strossed thet & proseculor has ab javarisble duty a8 an clicer of the ovurt to
“Fotgieter v, Minty ond Sons, 1929 T.P.D, 148; Botha N.0. v. Tunbridge N.0., 1933 ED.L.
a5 5, v. Jegzels, 1962 () 8.A. 704 (C).
t‘se:: v ani Dosumepiary Evidence, p. 0.4 2
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(14
inform it Where & State witoess has made previous sta
inconsisteat with h d, in G e seally

to the contrary, to make those Statements available o the defence for cross.
m,grﬂn?:‘ 1;;5 prs]:ncz the discharge of this duty no doubt depends Jargely

ypon frank and vigilant co-operation between the fuvestigating poli

B prosctating counsel ™ g pelice officers

(6) REEKAMINATION

After the completion of the opponent’s cross-examination, the witoess may
be re-cxamined by the party who called him, Re-examination must be confined.
to answering and rebutting the cross-cxsmination and no new matter may be
introduced®® except by leave of the colm.“ wheteupnn & further cross-
examinstion upon the new material must be all

Generally sll the rules applicable to cxnmmlnon in ohiel anply also to
re-examination, so lhal, for example, feading questions may not be p

{#) EXAMINATION BY THE COURT

As part of his controlling function to ensure that the truth is efivited and.
justies done, the presiding judicial officer may examine the witriesses called by
the parties by guestions testing, emmdnnng or supplementing® the evidence
eicited by tho parties and. if desirabie, by investigating aspects of the case to
which the parties’ exsmination. i mot acvert Tt Gosabl tht questions by
the court should be put after both parties heve Snished with the witness or, if
more cnnmmm. when the questioning ort any particuler tapic has been
complet before @ new topic is introduced. Interruptions by the court
should beml imized in prder not to break the line of thought of cross-sxuminer
lnr] wittess. S

i the court’s pawer
provxded s 0 doing does not amaunt citier to teking over the. o ot ogbe
rosgantiont o o the defence o o 50 inffacacing & witness's answers that
90 picture of the witness’s own vegsion of the facts is obtained * Ta pacticular it
isIrregolar for the court to adopt & badgering or harsssing atritude towards the
acensed or the defonce witnesses, as there. s thea not even e appearance of a
faie tciuk These principles apply equally $o trials of & politcal pature, as
Vat der Rizt J. pointed out in . v. Makaula™ for itnesses should invariably

W AC37. S0 0, K. v, Fraser (19501 40 O Awp- Rep. 160, . v. Wit 1961 () SA. 13
FCIuIE R v T 9’%‘?};&;} 771 81, &3 Tsisanarieon The Fsioe
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unemcd in euch 2 manner &3 to enlist the sympathy of the witaess ¢
Jabile with law avd order. d of tho
Usdus il pﬂ-\"wplhrm in mdf nndesitable s depriving the court of
i¢h &0 oby )
:umﬂl has from fis detached position & moch 0 by
ors & cuoch oK favouzable
5. m ‘appreciation u.m Judge oo st ;,,ﬂm vouzst vanmnwn« for, "ﬁ
faspeak,  Crose < amminato
ondsd by 2 Vo . nd i inb ‘
b s futher % ¢
o » being questioned by coupset ™
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= . RELEVANCE AND ADMISSIBILITY

11, Character of the Accused
1. Good and bad character
2. Previous convictions . I
3. Previous aequittals ., .. .. .. ..
I, The Ruls against Hearsay .
1. What is hearsay .. . .-
2. Res gesta and heatsay rule . I -
2.1. Statements in issue or re!zvnnt toissue ..
- 2.2 Statements 25 conduct evidenting treatment
‘a 2.3 Verbal parts of relevant acts .. .
N 24, Statemeats of nhysical or mental condition
2.5. Declarations of intention
26. Spontancous declaratians .
‘Hearsay declarations by deceased pmbl\s .

3
B 3.1 Declurations In the course of duly -
4 32, Declasations against interest . .
33, Dying declaration: ool ; o
3.4, Declsrations as to pedigree PO : :

3.5, Declaratians as to public rishts !

EXN Post-t:shm;mary declll’lhﬂm by iemlors

Public docu e

4 ; . Siuory exeeptions o hearuy k6 )

- . 5.1, Bankers' books

52, Doguments of sompanics sad assaciations |

Exkdece in pror roveediogs -«

Admissi N
: 78 vamg the admissibify of an admission. . .1 .

: .
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2. jor reely 30d volmiarsty made
7.3, Statements i the presence of a apy
7.4, Admissions by cenduct
7.5, Vicxrious adesissions .

. Comcriminls: common purpose
8, Confessions .. . =
8.1, WhatIs o confession .

32, Provisg 1y of & mnfssmn
83. Conditions of admissibility .. .
8.1. Sound and sober sestes .
83.2. Free and voluntary, 1o undue infiuence
833, Confesslon to a peace officer
834. Confession at preparsiory exainination
9. ‘Things and places pointed ow by accusad ..
1V, Opision and Belief .
L. Getore opision sad u‘pul: .
2. Opision .
21 Lay Wmmn -
2.2, Expert opinion .. E
V. Judgments a8 Evidence .. .. .. .. ..

i RELEVANCE
rejectiug svidence, judges frequently deseribe It as ‘legally itrelevant'
using et n 8 techical secse: Mote modern usage, Dowercr, Gravs 3 dear
ermirolagical distinction between relovance and admissdility. The laticr
'pnmpposes the presence of the Iormzr, butis nm-rowe( in scope:
Wkn we huve caid (1) that, it 0, pothing which is not, or is not
to be lngically relevant is !dml!slhls, nnd (7.} that, mbjeﬂ to many exceptions
lnd qullll’u:unm, whatever {s logically relevant is adsulssible; it js obvious that, in
, Wtre are tests of admissibility othier dhvas logi It!em
Evidence is only admissible, then, whea it is relevant; and irrelevant evidence is
alvays inadmissibled Relevant evidence, kowever, is not necessatily sdmissible,
forit - may be excluded by onsof other of the exclusionary rules which comptise
the bulk of the [aw of evidence.
‘Eidence may be refevant in three ways. [t may be relevant (@) to the issues
in the case, s defined by the indictment and the plea thereto read in th Jight of
'h= applicabl law;3 (5) to the credibility of witnesses  or to the ndmissibifity of
oter cvideave, such as proof offered on whether a confession by the acoused Was
freely and voluntarily made as required by section 244(f) of the Criminat
Buocedune Act, 1956, 1 svidense I offtcd for the truth of te fus asserted,

. 520 AD. 58

>80 e Cerson, 1918 T.P.D, 457 R v. Lkelo, IQE

muﬁa,'?szm.n 5., c:.mmm« 1567 msuwcm
.
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i, divet avdenis, it relsvance i abvious. Disputed questions of elvance,
{iweefore, arise only in respect of circumstantial evidence, y

The Appel\m Division has adopled® Stephen's definhion of relevance as
present whe

o \m - are 0 sl o canh b ik

oy ‘aken by Ml o in connection Mﬁ‘i‘lﬁ:unfu.m" i

pmblhle o th st resent or faliee xistence o Ron-£8sics of 1 S
nR nza,? s C.J, aid a factis relevant ‘when inferences can properly

o Seaum Trom it 83 1o the cxistence of & fact in issue', Melther defpion
ulmutwc, the former leaving unstated what s ‘the common course of evéaty',
aud the latter a critorion of the propriety of drawing inferences. The courts are
wont to repeat that relevance is 2 matter not of [aw but of logic and common
seasa® This overlooks the fact that decisions on relevance nre treated as
precedents i subsequeat cases, but s conveniently fexible™ for there are
Situations 0% Which experience and judgment would lead to individual differsnces
of opinion on whether any inferences can be drawn from facts, ¢.g, whether an
attemp at swicide by 4 person aceused of  serious crime is of is not probative
of his consciousness of guiit® IF the probabilities are aqually balenced the
oigsnce will not advance the inquiry and is therefore icreiovant and
inadmissible.** Facts supporting highly speculative inferences, such as identifi-
cation by police tracking dogs, are siaiiarly inadwmissible as entering ou ‘a
texion of conjecure and uncertainty” > Thix daes nat of courss mean that the
evidence of the fact tendered must conclusively indicate the inference to be
dtawn from it. There is a clear distinction between relevance and sufficiency.
As stated in the definitions of relevance quoted, the inference need only be 2
permissible or seasonable one.*

Thus evidence of the accused’s motive to commit the crime charged,'s or
lhmm b'y him to comrmt it? ure refevant to the inquiry as to whether he did
e of his mental condition is always admissible—at the
ot ot pmseclmun as well as of the defenco—as relevant io whether or
Wot e can be fixed with criminal responsibility 3 Evidence of his possession of
Plopecty is admissible 1o show his guilt of a crine which must or may result in

, such as ilicit Biquor selling® counterfeiting, theft, receiving™ or
bribery Thet he and his family have been living above his lwwful means is
¥ eCarmid 3.
‘nm <, n’f’x ¥ Ja o {4’2‘»“‘5‘”1{5""'““””'3’1”» M

e PR RN o S i,

& ).61‘!‘5 95,364 {AD). wakaamsmﬁmwuumn tate Division in 1966 (1)
Sco MeCarimick, sbove, pp. 318-19. CL & v. Simen, 1929 T2.D. 328: B v. C.1949.2)
e e (2)9% 5 %’n 63, Purcy instctive bebaviour of

i ey ol Wi pions o paes may
Tmpaio,ltﬁ mﬁr toc il s o e T

R 918 AD, S0 8t
" Nk"”'w“ @5A WD ADY

A 808

: sﬂi.v Mapllﬂnmla (l). IW(X)S.A Ia.Xng"TP-D 77.}'
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celevant 10 the inference that he had an unlawful source of incame, as wi
5 charged wih legally transporting passtogers for reward® ot i eling i
gome kind # Where a state of affaiss is affeged fo exist, evidence that it existod
before und after the date alleged is receivable to found the inference of pros.
pective or retrosctive continuity.® O the otber hand, evidence of a subsequent
tate of aifairs is not admissible if the situation in fssue i 4ot of 2 continuing
aatuce 25 50 inference could helpfolly be drawn from i Facts constituting
part of the res gesta—those intimataly related in time, flace or circupsiance
Jo the issues, or which lead up to or explain the issues—are refevant and
admissible to give the court os complete as possible a picture of the events; but
sltbongh theis mewe proximsty 0 the facts in issue will usually suffice for their
admission, they can be excluded if they are demogstrated to be unconnected
with the issues i

Evidence which is prima facie relevant may yet b sejected under the exclu-
sionary factors. These, ‘in order of theis importance’, are listed by McCosmick®?
os fatlows:

Fis,

it i rcvokes sy crese » sidefsue thid will nduly Jics e sy fron s i

:":ﬂuz amoust of tme. Fourth, the danger of unfair surprise to the vppoasat whan,

having 00 reasonable ground to anticpate this developrnent of the proof, be would be

unprepared 1o meet it."
More than one of these calegories may of course apply in any particalar case.
“The second and third were invoked in Delew v. Town Courcll of Springs an
sction for payment of zn elestricity account whete evidence of the amount of
siatements of account submytted 5 previous years was exchuded. All four have
‘been advanced as the reason why the bad character of the accusad person—~both

is i his other di imi i i law

it the sense that it way not found an inference as to his guilt on 3 particular
occasion.® The excluston bere is based on policy rather than fogical relevance,
45 is akown by the Jact 1ha the character or reputation of persons other thanl
the accused may be proved if relevant, and the character (in the sense of repute)
of the complainant kas been held to be relavant on charges of erimen infuria
raped or similtar offences, or where paternity is in issue.® The compiainant’s
previous veluntacy intercourse with the scoused s also refevant to the issue of
wonsent, but nat her acts of connection withy other men, which would involve the

2R, v. Nistni, 1956 (33 S.A, 641 (E).
., 19582)

® Nidapo v. R, YPHL T2 (C) )
« Valfr e s o, Sk (2) 8. 307 (0 Fedrv. By, 1961 (@) S.A:
S D M e ) X557 58 ezl Revsyagers, L ¥,

SA 445 (AD).
et G Rharces, Durban (1914) 35 NLLR. 1. CE. Wilkson v. Clark

3. 616, iy
 Stp Carcol] v, Carrol], 1947 (&) S.A. 37 (D); R. v: De Bewr, 1395 (3} SA. 10 (ADJ;
ol O E o s 1950, 3920
T Nt
2RV, Van Tomter, 1932 T.P.D. 90. CF, Sudani . 3 -
£ 562247 of the Criminal Procedurs Act, 1956; K, v. Stevess (1889) 16 SC, 2804 £ v,
Adostin, 1937 C.p.D, 3315 5. v. Regina, 1958 () P, 1, 152 (A D) (uhses the evideace

yewsver, reected on procedural gounds); K. v. Samuels, 1930 C-P.D.
&, Franks, 1930 A.D. 430.
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cout i » englhy invesigtion o calbters ssues® (as 10 the caaster o
I b@é&éﬁp-—m d i

joded, Thus the practice of & government departe : was he
s e sope of the authority conferred by it in & ltter of ap;oﬁf.::".: I
RandiesBro. & Hlon, Lid. . Estate Horner and in 5. v. Latsoko evidence
s was sdmicied

establsh thot the mn: technique had been used on the accused by thati m:ig‘:
donlteam | for the purpose of showing that & confession hiad been elici
Him by

The =xn:lusmn of evide™ = of the accused's misconduct or accasions oerttan
sse “charged, doss not of conrse extend (0 cases where the offencs

proof of more than one act, such s charges of unlawful dmlmg or

nnhwflll practice, Whether prool of epetiiousacs (s required s a guesion of
‘onwrought
201 s been held t constitute a dealing® but r iega radiog™ o ing on
i earings of prostution” more b one act may
than one act of witch-finding was required {0 prove e e was 7 Yo
and tepite’ a witchidnctor, bt a person mxy unlawfully ‘practse’ es a doctor
by puttiag up & nameplaic and advertsing himsell 45 such cven thongh only
one act of treating a patient js proved ®

Ta e sgainst earsay and vidence i s prviged from dislonurs.on
some ground,& discussed elscwhere, a exclusionary rules,

of

neationcd hritng :
principle. ]
. CHARACTER OF THE ACCUSED i
L Good aod Bad Character g 3

The question of the inadmissibiity of evidence of similar facts on the grounds
of their irvelevance, or insufficient relevance, to the facts in issue, is discussed
above, Under ihis heading the admissbility of evidencr which is Logically
elevant to the issue is noW 1o be dealt with ;

of the accused~the law-abiding o
has roundfested during his past life~is not ithaut reevance to is gmn on |he
paricalar charge for which fe s standing trial. Deductions from. a man’
Casscter are commonly eled on i everyday e and s reevance s Tecognied
i the Jaw of- evidence by permitting the accused to call evidence as to bis good
character to pessuade the court of the improbability of his guilr® as well as of

16 NP D19 Ci Lamprechs . Varkeviser, 1932 GIF.D. 385, Tl contray concluion
ceched i &3, Nallpws, 1950 (4) S, 578 57 (8, i be sppore,sppario s ot 10
e beeed 02 confusion of the res nrer ala acta

6L 8 SA 168 (D). See, 100, lt V. Musekia, 1965 () SA- 329 (SR ADJ;
- R, 1966 () S 476G

Goehaiic
RV, Pockian ang Lalloo, 1906 .5, 196, But cf. R. v. Hurwliz, 144 EDL. 23
SR v Abrahams, 1937 LED. 240; .. “Mphahiele, 1942 T.PD. 112,

1908 7.5, 436, A

"R. Tid, Y
v o 1919 ED. L l .
mE Y. CRD. 89, Sov, 100, R, v. Steydom, 1946 EDL. 3423 R
va W:,e }ma)mm oy
v,
4 See below, fﬁlv 21, PRy Dﬂﬂﬂ @ R, Gimingham, 1946 ED-L. 156.
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i crftvontinss of s sion. @ Good characes may b bl

ouy by evidence of bis reputation. for uprightnsss, bt slto xm:ﬁ?y"f,’;
proving pacticular Virtunus 3cts. 4 F such evidence is endered, however, the
B sed's chasacter is putin issue. If he testfis, he may be held to — Forftited
yis shield against cross-cxamination as to character under section 228(a) of the
Criminal Proceduce Act;® and furtker, though the proseontion Wil not

e arty beoome entiled 10 Iead evidence i rebatal and attack b chasacer
in every circumstance where he foses such shield, % if his character hias been put
e byt dlence e prosstion may adduesvidenes o s b chmice

ar by

witnesses. n the Iatter only
5o the acoused's general eputation and moay ot aamte S pcifc ngasnts of
their own personal opinion of him.

'When the defence les given evidepce of the accused's good character fn any
respect its witnesses Tay be cross-examined upon the whole of it, even on thase
nspects unselated to lhe clmrge
“your character i issue,

o e o s
Apat from these cases of cross-examining on ox rebutfing defence evidence
of the 2ocused’s good character, the prosscation witnesses may not in general
g videacs of the aocused’s bid or suspcious harsclec Excet n s0 a &5
this I elicited os part of proper saswers to defence cross-examinationh) to
support an inference that he is the Kind of man who would commit e oRnos
The prohibition applies to Stute evidence of his bad :zpunmon.“ ‘but in its mosc
Frequent application is formulated as exciuding evidenos of the misconduct of
the accused on any occasion other than that charged where the selevance of the

in msﬂl or to pamcular forms of cnmmn.l ur otherwise reprehensible
. The reason far this exclusionasy rule is not its jrrelevante, since
o et hat & person has on prmons or subsequent occasions transggessed
Rsosal ot Jegat bouadaries would cestainly indicate that he is the kind of person
on whot these standacds have little restraining effect. The basis of the rule is
Tather the undse prejudice o the prisoner the recsption of such evidence may
eause, by clouding the issue of his guilt on the Bmitcd chasge with the wicked-
ness of his ways in general, However many crimes he may have cnmmm:d the
seties must Stop st some point; but 3f erimes g, 5, ¢, and  could be
against him when he is cherged with erime e, the tricr of fact may tend 10 (orgpl

~§J€""”ﬁp i, S o SSANEL RS RS
3 Anaihg?c 50 D 42 R . Dutureasst 19481 KB, 4 (CCAY, 119471
"’“: Tabers olf 101 o, 4%, &vimp?us(ma TCar. &P, 296, I3 ER. 132,
PerHunwmgn Tin R v Wield (9371 4 A £3. 164 {GCA. Set, toa, Stitond V.
p U 315&1_)‘ [z A ER BALY, oy 0,0,
-mn indecendy

361 esp. a1 2 st
ls:n!ﬂn oy et o 5, m‘;{ it & iy tation viogininy

that e sm:uy:muggkluﬁn’; bk the xg vy e el o, Eave & singler
Soaoation mpeellhihty = lh: nn ne!d ‘inadmissible. See, 100,
Dim v R RS, S0 R eupat, 933 G

|
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st it I as possible that he terminated is criminal career after erime
itinefuded also critue e The accused is to be protected from rwst;ninsdn:iuﬂgz
qult on one oceasion via bis sriminal propensity us shown on other arcasions,
o e is not on txial for the whole of his past life. Nor is any elaxation of the
exclusionary rule to be permitted merely because the charge may be diffcult to
drive home without propensity evidence,’ or, as was at one stage thoaght to be
the case, where he is accused of an urnatural uffence.5t

Itis therefore to ensure the faimess of the trial hat evidence which supports
only reasoning from propensity is excludeq. Evidence of repeated miscanduce
docs nat, however, necessarily support feasoring from prapensily. Thus, the
chicge may iavolva proof of a series of acts, for example, unlawhul peddling®
20d repetitious conduct would therefore constitute the facts in issue as to which
evidence conid ot be excluded.® Another type of case Where propensity is ot
shows by the similar fact evidence is exemplificd by R. v. Lees? where the
secused womasn was charged with murder by arsenic poisoning. Evidence that
she and the dieccnsed had been associated in perpetrating a number of thetls,
and had substantisly increased the sizz of his estate which she was to inherit,
‘was admitted as highly relevant to the establishment of the accused’s motive 5
comanit the crime, Tindall A.C.J. stressiog® that ‘it is clear that o reasona
uibenal conid . . . for & momest regard the accussd 25 more likely o commit
surder beoguse she was capable of committing theft, No prejudics to the
accused could therefore arise.”

Fusther, evidence of the accused’s previows seisconduct soay have multiple

levance. Tt may be capable of Supporting an inference fram propensity, but
also have relevance to some cther proper aspect of the case, The leading case of
1his kind is Makin v. Attorney-General for New South Wales,™ which arose out
of a charge of infanticide against 2 husband and wife. The body of the baby
whose death formed the subject of the chiarge had been found together stk the
semains of three others, and the disputed evidence sttowed that the remains of &
total of pine other babies had been found buried in the gardens of two houses
previously ocoupied by the accused, and that the deceased and sevesal other
Children had been adopted by the aceused upon payment of & sun: inadequate
for their suggort for moro than a limted peciod. In ruling ihat the evidence was
admissible, Lord Herschell 1.C. sald:#

that the accused had been guilty of criminel el other than those tavered by the indict-

he mere fact trat th evidence s¢ads i
crimes does not make it inedwmissible, if it be 5, ‘vant 10 an issue before the jury, and it
uay be o relevats i ic appeass upon the question wheiher the axs alleged to consttute
e srime. in the indicument were designed ot acxidental, of ta rebut 2 defence
‘which would otherwise be open to the accused.”

The exclusionsary rule therefore relates oaly to the use of similar fact evidence as
am index of the accuseds propensity or disposition, but ot to its use for ether

5657, Comen sod P B, Casie, Fssays on the Law of Evidence (1954), 5p. 142-3- A
nRVI, 1& (4} S.A. 614 (AD.), per Ceatiivres c.)J t 622
. 5, £, abose.
SRv. Delieda, 195 (3) S.4. 583 (€). £ See 2bove, under Relevance.
IEspsa, FEl ki AT
09941 A.C. 36 P AL
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pucposes. 1 it i relevat for any other season, it is not excludsd

‘Losd Herschell's statement of the rufe was analysed by the Appellate Division
in R, v. Zawels Stratford 1.A. pointed ot that it ‘was not contemplated in that
passage that be two rules, the ground
of relevancy and the otter ailowing it on the gmund of necessity to ebut 2
Zefonve. The oply test, said the leaned Judge of ppeat, was one of relevanze,
2md the allusion to possible defences was mereiy 10 illustrate selevance. But
the mete theory that a plea of not guilty puts everything in ssue cannot be
applied ta determin relevanc, fo ‘the Frosecution cannot credit the acoused
it fancy defences in order to ebut them at the outset with some damaing
‘piece of prejudice”.® The evidence is usually said to be required to iate to some
Teat fssne m the t2ial® and if as a resuit of an admission by the & fence some
aspect of the mﬁrn o longer contested, evidence of tho other miscondact
m.yu ‘e extluded For example, in R. v. Solomons,® on 2 charge of murder by

stabbing, the teial court had refused to allow the State to lead evidence that the
accused had suabbed two other persons earlier the same evening. During
subsequest cross-examitation Of the accused, he denied any knowledge of
the crime, or that he had had a knife in his possessiop on that evening, and the
coute had fhen “rightly and propesly’, in the view of the Appeliate Division,
instructed pi ite the ps . Had the accused
ot feaied possession of  life the carlier ruling ecinding she evidense 45 not
selating fo a matter really in issue would have stood. A man may therefore
paradcxically render evidence inadmissible by contesting only ose issue,
whereds if he makes 20 admission and contests two the evidence would have to
admitted # But if the evidence is relevant to establish the State case as well
axrelevant tp the defence abandoned by the admissian, the paradox Is avoided,
a3 the dofence admission saves the accused nothing. Thus in R. v, Zawels,® ona
chrge of fraud, evidence of smilar false misreproscatations mage to oibec
e Televant 10 p: of theaccused, which was

4 by i

stpporting the State case might focidentally also rcb\lt a deente of mistake or
acident could sot render it retmpclxvely inadmissible just becayse the acrused
‘Tappened not to aise taese
‘The prosecation conld not b . to b cceditig the wocused with fancy
defimces' if the act ailsged may be capable of an innocent expianation and

suFauia exsmples of exclusion a5 vlevans only (9 prpetsly ar, oo, Mohumed v.
WO R T s 575()._0). S B e SR
At:vm 53 NED &5; R v. Spilkin, R EDL.

3 v, D.P P. [1952] AC. 69 {H 1) st 708, 119521} AUER.
AT oun o Db R (lm/nimse(s‘mmn

‘Wml)nwxw z 938 Emg‘m (L at 22 5
A f
DL o, o ot i, s L T
X3 ey WL.R 957
"l i it o . 157 that Lond Herschells phrsce in Makin,about

above,

e e o s dae tctially apen

w;‘gsg e emsaie of the prncile s i - £ 15
"ﬂnmpwnv R US18]AC, 228 (ML) ax 232

s i’fs AD. 32 Ser. Ioa, erkcins v. Jeffery 11915 3 KB, 702 & . Armstrong [1522)
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¢ fact evidence Js tendered to prove its guiity comy )
o sugesig i of deine wrs i by e st o
or at the preparatory examination,’ for the prosecution cmnnl be obliged to
ithhold its evidence until the defence has actually been revealed and theroby
sk the discharge of the accuscd at the close of the State case or orat he compleion
ot n-c pmparawry examination.

v, Noorbliai® Davis ALA. wamed that nothing more should be
conmn:d in the State evidence than is absolutely necessary for the purpose for
‘which it is admissible, 50 that maters extraneous t0 the issve to which it is
celovant should be excluded. That this dictum is not to be aplied to timit the
Taugo of relevant similer fact evidence i clear hiom &. v. Masthews? where
Schreiner J.A, sai

ke Crown e ssentaly tha there was conceted sction by persons who, 53

ival gang,
Sl and, i eroumstsnces so indicied, to kil 1 was contended {for mi"ri.,::gl
teal, g

ig
e cmusted 4 evéeree ity ok Pmnuly e i of gan viokn ot direted

ive, i i

ina "o T
is ceat -cons the. ‘the extent t which it
might render it o cxtreme Vi g et
tn purssancs of e general princpl, svidene et (o the sl
propensity has bees admitted, wesao sy Seforant
e e guily knovledger or intent” 4 « aytematic cours o crminal
conduct”? acts of preparation or attempts;™ it has been found relevant to the
res ges'ac,™ to establish the identity of the criminal®” or the commission of the
acii res 16 corroborate Witnesses on Other counts in the indictment.® or o
grove ths guilty association between co-criminals® Detailed discussion of these
or othee examples would not, it is fet, be warranted $ since decisions finding
eg.‘K v, RMkl. 1915 AD. 185; R, v. Pharengue, 1921 AD. 5T, &. v. Jomail, 1952 (1)
o hosar 1 A B, 5 (C.OAY 21 8.5,
"Hﬂ"’lvv DPI’ (19521 A.C. 694 (H.L.) at 08,
M 1960 (l) 5.A. 752 (AD.) asp, at 758, 759,
":;Lv l(ellerandmkn, JISAD % e, v Pharengie, 1921 AD. ST,
SA.7 UMS AD, 7E Rv. GMA! ]935 EDL 3887 'S.'v, Letsoko, 1964 (4)

Fag, R.V. Troskie, 1920 AD. 466, ;

W}ql;rmvkﬁv P:rklm', 1920 AD. 207 R.v. De Beer, 1845 (3) S.A. 140 (n 005

nanumm ¥ R, [lvll] A,C le (H—L) R ¥, Dolrll. 1925 AD. 30 R v, W, 1947 (2)
‘evideace admitie. Thompson

dc;ant lo mﬂobon(c an’ lﬂ ul' ideotification, a5 pointed oV hy ‘Montrose (1554)

S8 v Green, 1062 0) S G86 (LD o5 2955 V- Gakool, 1965 (3) SA. 461 ()
uvv 3477 oslon onfmed Jn 1980 (H 34, 236 aph
e,

5 % v. Bowden,

R. . Viljoen, 1947 (1) S.A. S6{AD.L S v, at 893 R, v. Tatana, 1934
2 . ﬁaM at 480,
o P T N ‘3’,;3;,}' T D vl 9602

o oy o Ao o e 1 s=¢-"m ernatonal Tobucee Co.
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slevance i the facts of one case canmot favariably be treated as
i comparable evideno o be 1eevent In’ anciher: s Ko

malter mof of Jaw but of logic and omman sense. On prisciple, however, there
catomot be said to be any Gistiuction in relevance between the misconduct of the
qa;md ‘before the com::!ss!en of the chnrxed, and those uximquam toit;ina
er coul
2 fins between tho other acts and that charged, this being 3 ..mm"a.%’éc‘ﬁifé
mmly the weight and not the admxmhlny of the evidence. On the other kund
e to the offence charged does depend both on the degres of similarity
Tenveen the previous tets and those chug;d # and an the strongth of the
evidenco implicating the accused in the other misconduct, for
“eyidence of otfer occurtencss which merely tond 10 deopea suspcion does i o Io
prove puil
In shis zespect weight and ndrm:sxblhty cansot be cleacly detsaceated for
even if the evidence is not beli may be
similar allegations being made ngamn one individual which gives those
eliggations their relevance, though coincidence slone is not equivalent to
credibility
The principles of relevance then, are not sigid ones, depending as they do on
matters of degree varying in every case. In addition, the Rexibilty of the rules of
admissibility in this branch of the law is further increased by the coust’s dis-
cretion to exclude technically admissible evidence if its reception would unfairly
prejudice the acoused, a discretion flowing from the overriding power of 2
aiminal court to control in all aspects the fairness of the trial, but which is of
parti where evidence of ather tendered # Clearly
e ‘degzee of prendice vaused by such evidence is conditioned loss by the
strengih of its non-propeasity relevance or by the degres to which the accused &
ideptificd as the perpetrator of the other acts, than by the uapleasantness or
viciousness of the conduat afleged against him.® Whers, therefore, the evidence
tendered could infiuepce the trier of fast becanse of its relevance to propeasity it
addition o its relevance 1o the issues in the case, the court in exercising its
discretion muse weigh the strength of the potential prejudice against the proba-
five valus of the evidence, and receive it only if the desiabilly of admitting it
beeauu of ts i 1y outweighs the dange ty accasionsd
s gut that the application of this tost meass,
lﬁlk cruciy, tlml suong smular fact evidence will be accepted and wealk simifat

't 958; A, v, Eraspoas, 1945 QD 50 ot 15,
o S s uwysn!.ml m(mp rinted in

B R, v. Matihews, 1960 (1) 8.A. 752 (¢
U;Jﬁ 33 Gmn. 1962 {3) S.A. 886 (A.D))

WRv. I3, 57 esp. at 612, * R,

W Earrisy, DP.P, [1952] EL S, s T ST AT 0
J 26T i a«’;hmwlnu: m(w:az]v:.s excluded ju X, v. Unlalo and Nolnsa (1904]

S, e o cit, 0.

o o e e @ J45-8 futere, 1948 WLD. 195 ot 199; Canen and
Carrer, op. ., at [u b of cobndence s not g ilfiient Eundu[fkkmknu
uwulmi?'fv‘t Sl e e e rom £ ¥

R, % h
m‘R & {1945 AD. s‘s Harrs v, PP, (IPT2LAC. 698 (FLLI 00 07; Rev, Roets,
A
g) m{“)h“ % 8, ot in 1510 47 SALLAIYal 418
- M5,

ven and Clrter, .
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fact evidene rejected. A somewhat different criterion was applied

i R, v. Kian2® there was no reason, he stid, why the tri:lp;\.dg:ys::m -
esercsed his discetion to exciude the evidenc o with the issue
of the accused’s gaiit was ‘very direct’. This test seems & less satisfactory ono
{han that alrcady set out, which was enuaciated in X. v. Naorbhal, as It fails to
{ake account of the prejudicial effect of displaying the accused's dirty finew
regandiess of the peg of elevance on which it is hung.

2. Previous Convictions of the Accused

Section 300 of the Criminal Procedure Act excludes evidencs before verdict
(bt the acoused has & criminal record ¥ since the disclasure of that secord
inevitably prejudices him in the eyes of the jury or other trier of fact Even
inadvertont disclosure of the accused’s previous convictions will amount to an
jrregulirity, For instence, in K. v. Meyer a witness on being asked where he
had first met the accused, replied, ‘In prison’, Although this answer was
unexpecled and unsolicited, Rumpff J. discharge the jury. Where wie previous
convictions were disalosed at the preparatory examination and thus included in
s recard, it was held in R, v. Mgwenyat that they should if possibie be expunged
from the copy handed to the triai judge (but the same does not necessarity apply
6 the record before an appeal rourt).*

“Tho accused's bad record, however, cannot always be successfully concealed,
15 where he is charged with frivial offences in a superiot court® or where the fact
of 2 previous conviction s an integral part of the charge.t In addition, the scope
of section 300 is subject to the common-law priaciple relating fo chatacter
widence discussed jmmediately above, and accordingly if similar fact evidence
is substantially relevant to anything other thau the accused’s propensity, its
admissibility does not depend on whether or unt the accused has been convioted
15.2 rzsult of bis previous conduct but only ost relevance as already defined
this connection.3 Thiis & conviction was upheld in Mpanza v. RS where, in the
course of proving certain admissions made by the prisoner, th State witnesses
disclosed the fact thal these had been made while they aud the accused were

%1954 {2) S.A. 340 (AD.) at 342,

» See, geacraily, Julius Stone in (1932) 46 Harvord LR, 983,

51 Ax 1o the manner Of Broof of previous convictions after verdle, for the pusposes of
sentence, see  Secs, 303 bir, 3.

™ rsiowe J, said in R, v, Dominie, (913 T.2.0. 362 at S84: ‘Ons knowe, from one's own
experience in itying criminal cases, the effect which is produced on, the mind of & judge when
e Jearns that there is a recors of previous contvictions sgainst tho aomused, A 1 .
A ar er of that kind did not affect kis mind.’ In the
ight of this, the comment by Davis AJoA- in R. V. Safiv ana Beometr, 1941 A.D, 391 at 442,
gt prejudicial evidence will more easily be found to have: “afected he minds of the jury that
"'H‘S‘sﬂif;‘l‘:";;’%‘,‘; See R, Tities (1907) 24 5.C, 437; R.¥. Negezw, 1328 ED.L.

. 26 (W), See, (00, X. v, T . 437; K. v, Nggeau, 1524 EDJ
1005 2 v, i (O DB e . Mocke, 1949 (4) S.A. 35 (. On the effct of the
otrins 1 court T prison clothing, See Ta re Triter N.O. I830) 6 HCG. 24
Femessy v, R, 1907 T8, 14,

T AT 017, " " i

= R. v, Mogore, 1952 (4) 5.A. 1 (F) at &, where Dowling 1. disagreed with the expurction
favgured in R. v. Kiepalo, 1952 (3) 5:A. 223 (T). .

M%Wnyav 1931 AD, 3 at 7; R, v. Biton, 1946 AD. 773 0t 922
i

v, 3 :
< Coalry Cierk e Pesga; Diwbt USHT) 8 N.LR 71 K. v. Magate, 1952 (95:A- 1 {0

Ry RMali;a, 1958 (3) S.A. 663 (T).
oV Pharengue, 1921 AD. 573t 39, 1907 .5 T4; R, v. Mallka, 1958 G)
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pates of the same prison. Similarly, evidence of the (s prev
o will boreceived oA et provious
O tened for the purposs of establishing extenuating circurstagces.

st evidence is also admissible for the defence o ostablish the.plea of
suirefuis canvict, an alibi (the acoused’s presence in gaol at the fime of the
alieged commission of the offence), or for any other relevant purpose.®

There are two statutory exceptions to the relevance principle; sections 276
204 271 of the Criminal Procedue Act, 1956, which, by way of facltaing pror
{3atthe aceused js  fenas, provide (hat on charges of knowingly receiving tolen

rapery,
B other property sioien within the provious twetve months, ard that h hes becn
convicted within the previous five years of any offence involving fraud or
dishopesty. Thres days® written notice must be given 10 the defence of the
prosecution’s intention to lead such evidence.
The common Iav in respects other than relevance is not altered by these
rovisions: previous convictions not faffing within the statutory fimits continue
1o be admissible if relevant; and although in terms sections 276 and 277 provide
simply that o the giving of the statutory notice proof of the acgused's previous
convictions becomes receivable, the common-law discretion of the court to
gisatlow the evidence in the interests of the fairness of the trial is not excluded.®

3. Previous Acquittals
Maxwell v. Director of Public Prosecutions;”® Viscount Saukey 1.C.
remarked that an acquittal js in general not evidence of bad character, but
simply s misfortunc. Normally, therefore, the fict of an acquittal of or uaproved
suspition against th accused is frrclovast and inadmissible though f relevant
1t will not be excluded, €3, in R, v. Waldman® the aconscd was charged with
Aving property stolen by X; a previous acquittal on an identical cherge was

sdmitied as relevant to siow the accused’s knowledge that X was a thief.

1T, THE RULE AGAINST HEARSAY
1. What is bearsay

Evidence s hearsay when it consists in a witness's reporting to the cours, oF
putting in & dosument containing, assertions by snothet whete the sssertions
are relevant only because of the facts asscrted. The rufe excluding heatsay,
Historically “the result of marking off the functions of witaesses from 1hose of
jrors 3% was developed in order to ensure that manifestly untrustworthy
evidente stiould not be laid before the jury. Hearsay evidence, although of
eourse frequentiy refied on in everyday lif, is said ta be unrustworlhy becase
the sssertion reported was not made on oath, and the declarant cennat be
TRY ) TS, v. Malinga, 1962 (3) SA. 174 D),
R O e A DI e S T B &k 2
£ 2,76 (C.CA)

£ 36 (C.CA).
$3£7A.C. 309 GLL.) at 219,
Blcred fm,’;,‘ 30501 2 AT ER, 13 (HL. R, v. Umills and Nokasn (1506
H34C; Ry, Rep, 204, quoled in (193410 LO.R. ot $53. §
LR e f thg excfusionasy rule &
R W, S B sty e U550 & e History fnngmarmrama o
Morgay 't of ten ralhet than 25 ot
‘of the rise of the jury. See, too, ﬁm on Evidence, 10th 4. (1963), po. 277-80.
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;uhjmed o cmsswmmauon whereby his sincerity or kanesty, or hi
o oo e ot s v
e ion, out-of-couet ssserions may oo excluded cven where hess supposed
antees are present. Sworn affidavits by persons who are not or sanget be
called as witnesses are excluded as hearsay,'* as are statements made by persons

m svidence on oath in previaus proceedings where they wers or conld have
Heen cross-cxamined 8 Further, the sule has been invokes 1o exclude evidener
hete the pessons whose utteraces were reported Were in fact present and
testfyingX Tt scoordingly secms clear that the hearsny ulé s clgely inked
lh ‘he basic principle of onr procedure that evidence be given orally in open

'nms date stamps in & passport have been held 1o be hearsay if tendered to
e the dates 0n which the holder of the passport left or entered a country®
P nvoices and delivery notes are mere hearsay evidence of (he contents of &
pareel  the fact that it was dispatchied @ A person's own evidence of his age or
parentage is hearsey, as is a birth certificate® though the latter as been made
admissiblls in evidence by statuts, as discussed below, p.
Where the assertions wis made by the declarant mmngh an mmpmer. the
person to whom it Was int-cpreted cannot give evidence of what was said ur
cither he had sufficient knowledge of the fanguage used to ﬁ)((ow what pnsud
between the declaracs and the interproter, or the interpreter testifies also, The
‘prngiple was explained by Davis AJLA. in R. v, Mitrchet as follows:
It scns to o to be clear that R s sufficent if B, the inierpreter, deposss o the fac that
b s e corely il it v s 0 i by A ane € ks g whos

or e
po sy, < e h\lcrpmcr depenss o8 foct il his own moviette nlmely o
“The person Lo why within
i ov ki, hrl, Wbl (he Snorpet it . T of the e o8
BandC, esch sacaking to his own <zow) b was said by A
The learned Acting Judgs of Appeal was here dealing with the case e of s confes-
sion, but the same problem atises whenever an interpreter has been used,* even
if only o prove, fn cases of pequry. that an oath was ndmmmmd”
Wees £ M, Morgas, Hearsay Dungers and tho Applioation of
e B e ool [ e e it
osecrtmaion i ensuingihe sy of sndes.
il Roron (841} T Motz 390 Bl . . (1300) 21 N.LIR. 20 Lkt v Jo
: Recvn v, Union Gavt 1931 C '

54 OB, (10, Thoush e peviow ottt o nconsisiert
statements of & witness can be pu 0 b 36 certads Sircurmstanots, they are ot evidence of the
ot i b atc admsive oy o 2t credxbtlhy oy and (1963)
L Mihigon L1, 1305 i 1oe v Jpanc had boen patied 10 the sction thest
e v etelved 33 .ame %, which constiute &5 exceplion ©

i
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The admissibility of statistical svidence and of police

T o of cartan iype of rne ik been sonsoenes v 2P g
Tt was admitted without comment oS relevant to a fact in ssus by the Appellate
Division in Sulter v. Brown,™ and in the Rhodesian case of R, v. Nyoka® (where
it was necessary to esublists the cxistence of a state of “public disorder), but it is
undoubtedly hearsay and has therefore been excluded in several casesy* except
where Jt is tendered after conviction for the purposes of semtence, under
Section 186(2) of the Criminal Procedtre Act, 1936, where, subject 16, orose.
examination, the rules of evidence need not be striotly appiied &

The application of the exchusionary rule may ou occasion prevent cenaia
matters fror being proved at all, for original non-hearsay cvidence may be ot
only more expensive or {ncomvenient 20 oblain: it may simply be upoblsinzble.
Tn targe ocganizations, for cxample, the Tumber oy turnover o the persounel
sy meke t impassible fo trace the person who has frst-hand knowledge of the
facts, For this reason, sugaestions were mads in the provincial divisions that,
whesss na better evidence is available, hearsay evidence of matters recorded in
the ordiaary course of official or business preatice could be given. Under this

ing ived trade union ing the i i

a mining company's records of the sumbers op its $tfY and railway records
shoving the weight of  particular load. This trend was, however, fitmly
checked by the Appeliste Division in Vuican Rubber Worke (P1y) Lid. v. .
S5.A.R. & H.3 where, after distinguishing the rule against hearsay frorm the best
evidence rule, Schreiner JA. sai

*No oubt the difference between evidence and bearsay cap be seid to be an illustration.

o brond ule avaurng o s of che st svdence, bl b bete sy of st he

A‘Vidﬂlﬂ:q hat 38, Jepal evidence, at all. . . . There is 5o doubl that the exceptions tn the i

nosd.far such cxceptians if Justice was 0 be dons. But that is a different thing from
Tecopmising  griociple that the role agawse hearsay may be reluved or Is subject 10 8 .
‘generat qualification I the colt thinks the cuss is one of aecessity.’ :
& similar conclusion was reached by the majority of the Court in Myers v.
D.P.P.® where the House of Lotds was coricomed with the identification of
notor-cars alleged o have been stolen. The identifying evidenco was given by an
employee of the manufacturers, who staled that he practice was for the
vehicles' chassis and engine numbers to be noted on cards by the Psumhling

workmen, an on
i inchy s evi T xokuded by the Law Lords:
orignal evidenoe by the unideatifiable wockmen that they bad nctuslly seen on
s B R TR R
e Sk, 1562 6) SA. Y (53 . v. Phieas, 1966 () SA. 538 (SR & v i
Ao, i
bt . Ggabi, 1984 (1) SA. 261 (1); R.v. Kipe, :
Eatre AL SN2 (00t S Grea 38 H I Bl Ra kel e o)

Y. Moros;
Gomer Workes Uit Di; yg}iaﬁd Stbers 159 () 8., 1110 (WY 44 11287

7 RV, Ferguson, 1949 () SA.
s * Gibson Y. Amold & Co, (Pi) Ltd., 1951 (2) SA. 139 Ty Cansen,

W),
1988 5354, 268 (ADY,
AL A, in Taglor v. Budd, 1992 AD. 32683,
e L R 5 1. Semowevr he pecsasiv dissents
.

{19851 4. C. 1001
o Lords Pearca and Doncvas

R.v. B, 1940 O ya,
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cazs the numbers entored in the records should have be
a smmmn clearly the danger of deliberate mmwz....u:..m:fg;@oﬁ"ﬂ
i the resords was minimal, and the possibility of ervor 1o larger in the hearsg
evidence than it would have beon in the original. Myers's case has therefore begy
overtuled in England by statute,* and no dount it was the manifest mconv:menc:
a0d absurdity of exclusion which led the Agpellate Division to mr use ta recog.
sz o5 hearsay the almost identical evidence yeceived in . v. Naran.® Evey
where wha is technically heassay is daily scted on by hundreds in their daily
\ransactions, a5 produce brokess throughout ihe country act on lists of the
matket peices in the major centres, the courts must exclude the evidence®
mere fact that an asserlion is reporied in evidencs daes ot necessarily

bring the rule against fearsay into play, for an assertion may be tendered for
son-hearsy use, that is, where the making of th ussertion is relevant for some
feason other than the truth of the matters asserted ™ Where the fact that &
statemet was made at all or i partieular terms is in fssue or relevan lo an

ssue—for example, fo prove tht the speaker was ative at the time, o that a
fraudulont misrepresentation or inquisies were made, a contract entered into, or
pesiured evidence given~the reporting witness is gwmg original evidence of
it he perceived with his own senses.® amu s spoken or contained in
Jetters by one spouse to another,® ar even 1o a third person, are admissible to
show the terms of affection or otherwise on hich they lived; and the fact thata
statement was made may be used 1o prove the hearer's knowledge of the
information communicated o that as a result of threats he was in e or was
provok:

Iniplied Assertions as Hearsay
As formulated by Cross, s implied assertions ey be of two kinds, ‘statements.
which were not intended by their maker to be assertive of the fact they are
tendered to prove, and non-verbat conduct not intended 10 be assertive of the
fast it s tendered to prove’.

Criminal Evidsnce Act, 1965 . 20), which is in oune o he Eriance Act 1908
28) on o o s hmeneigs Fukdeges Avs Nov 25

msetin
.D. 474, and
e o hes v . Vi Foter Works W ey,
&m,am S (J) S.A, 265 (AD).

Ses Bland v Faitke d De Villes, 1965 ED.L 26, Roinaon . Fandfantein

s Golt m.l.., Ca Lid, 534 A 157, siock s i lms o s st
ke e o1 3 Tt
r[lku fda va|u=. hnm:vtf ully mamd, e oo it wnlh.m
tion Gee t 1

o, !5& ﬁ“ﬁ‘; by sec. e Amwdz jmeot Act, No. 93 A

T 55 % Scligman fn (1912-33) 2 . 7,15
= Kv, il 08 cup 1157 e v. Chapiman, 1933 N.P.D. 355 fter-
Yt 1938 A 10 cp b V10 A L Ltd s 3k

TR e ek e )
T B A b
LR v, Wil »{1960] L4 ;wlamx"z:xaic"c;g Tioki v T Tile (9811} WLR 9.
C.ED 293,

g v Herkeley (836) 7 Car, & P, 635, 173 E-R. 7%
AR AR o
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An example of the rst Kind Js 5. v. Vi Niskerk,s where
garged with stealing a gun from a prisoner, Letess writen by ‘;,e"’;‘;:',::‘(x;
had since died) 1o his bromer, remmdmg Bim 10 get the gun back from the
magistrate, were excluded as y. Watermeyer J. pointed out that had it
been stated dircctly in the et o i prisoner had not given the gun to the
magistrate, they would clearly have been hearsay; it would make no differeace
(o theic admissibility hat the same statement was made by way of implicatlon,
The same Teasoning would appear to account for the decision of the House of
Lotdsin Teper v, R..% butin Stafart v. Dryden’ Parke B. held that the signature

of an atfesting witness to a boad was not an assertion of the bond's due execu-
tion, Tt could be contended that 10 sign describing oneself as witness o & deed is
4 shorthand form of asserting, ‘I witnessed the excoution of this document’#
3nd 510 mors abbreviated than & drowiing man's shouc of ‘Sharks?” or, a¢ sea,
s fookout's cali of ‘Landl’, but Bakert argues in support of the decision that the
sigaatuse should be teeated tather ss presumptive evidence of due execution
ban 85 an exgeption to the rule against hearsay.

Where conduct is intended to be assertive there would seem o be no doubt
shat it falls ander the exclusionary rule. A communication by signs or gestures
i indisingashabe i princile from  spoken or wrifien communcation, s
10 report it was held by the Appellate Division to he hearsay in Sutfer v. Brown
Mare recently, however, in 5. v. Dolo, wile exchding o hearsay a ltement
by the deceused jn a murder charge identifying the accused as his assailant,
Williamson §.A. held admissibte evidence that the decsased had then slapped the
accused's foce. 1t may be that the distinction between this case asd Sufer v.
Brown les in the fact that the slap was not intended to be assertive, but
Wiliamson 1A spresly Found’sthat the inadmissble statementwis repated
by the act which e .
cannot stand together, the correctness of Qole's case i ‘principle is doubifu.

Recognition of the hearsay naure of conduct not intended to be assertive Is
50 less dubicus. In Wright v, Doe d. Tatham™ letters witicn to 3 testator Whose
sanily was In issue were rejected as constituting hearsay assertions of the
writers® opinion that tie addressee was Sane, an asscrtion implid by the treat-

1964 () S.A. 729 (C), discussed by 1 H. Hollmpn in (1960) 81 S.4.L. 150 Aoather
cample of s ozt Assetion, thaugh the Court faed & xecopin
lender, 1913 TED. 5t bl the sieranes would et Lo fll mm e u\mmu.
viewioas admissi
w12 W L9004 CAY.
Laszl Aran, usm 2 Al ER. 447, While Cros, above, p. 384, sugacts s as &

|Frpctis
TAHO M, & W, 615 150 £.1, 581. )
el ot st Dt e igrafs of dot:umu;l’xlnlny ather capacity is nessssarily an
is by o means unaimous:
M. o e Relatan betvoen Heorsay and
oSty b Fars. B BTl L

rved Memory'
“msw 55 at 370, L ]A‘C-ZZB(HL\»[IQM)
3 AII ER. 865 (wh::u Ih: m&nn:wu Mm‘ﬂtf udmllleﬂ \md!l’ the ‘dying deciaratior
o
“% @ S 178 mn y T sament couid ot e corved a8 dyng decaraion

shown fhat
A 384, 1, R.v cmsm uquxmc 5 f’ erson‘s silence,
B8N T AL & V. L3

e & T e that he had no objestion

been rngarded “ohiter, as

in Re v Chagr;xan Cwsg] 2 u L.R. 1004 (C.

se0 Wigmore on Evidance, 11, § 150

eons to b
hearsay ovidence u)f bhis opinion
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enn of i a5 Gapable O s oher haad, o Lo v, Pl
Goal Co., LI statements by a man, since deceased, of his ueufrﬂ"li’ e
fathered a child wese it o prove the fsouss of ‘Daternity and of his intea.
tion to support the child. The statements of belief were relevant anly bsogis
the facts an which the belief was founded could be inferred from them, and it
s those facts and not the belief which were of importznse. The use
e cxidence was thesefore destmguxsth)z Trom the use 10 b mode of e
evidence rejected in Wright v. Doe d. Ta
A comparable situation acose in the Soun Aican case of Levin v. farclays
fank D.C.O. whtre, in order to prove that two persons not parties ta the
astion were oartners, evidence smanager of their joint operation of 4
partnerchip banking sccount was reccived. Potgieter J.A. rejected the argument
Tiat this conduct es liearsay in the following terms 2
“Although gome of this evidence may omoun. to conduct of the afleged
ot Sonbacy o . S o % Qo 0 5 el o
udmlum ot they were trading in partiership; but  relied upor 2 independent favts

Ifa conversation between A and B iad been overheard in the couese of which
A fad ofered to emer 50 partneship agreement with B and B had sgrss,
clearly the reporting of this would Dot have been Rearsay evidencs of the
agrocment, But if B had thereafter told bis wife il bad entered into
such an egreement, for the Wife t0 50 testify would surely have been mere
frosrsay, and o differcat in principle from the evidence received in Levin The
opeing axd operaion of & pactneship baaking account would be admisible
to eove thet crtin posormance o the agreesent had been embatked upon,
bul, properls viewed, not 0 prove (ke Hstoris] ventaf e ‘agreement having
ey at all. Ao Hiemtr . pet it in St Parryv, Maeray n dealing
with the adisibilty of ‘Daok entries

mnlwelh-llmalewuwh 'lalhsuus'lfmwuslnhll\lwml.ﬂld

Ty car nynulhliplrlnfl'whl in, .ad P: 0 by means of book

enteies™, then the books arc adnissible to show ﬂlnl ht mﬂe |h= ennies, Th:y mlhtn
s ),rdlgl w\lh. Tor fastance, & cheque pat in to prove tkat paymest was:

e, it cannot be stated with any coldidlmz

vhetr he rule agaioat hearssy doss pok 4pply (o conduct not itended to b

' Phipsan on Evidence, 10th ed. (1963), p. 222, explains the decision s i 2pplication of the
"meﬂm\:lwehdow /806); but as E. M- Morgar nhlslhﬂwn(ﬂmﬁ"m LR 1T
o200 i seems clear f'r:nl;llmr)( aimples gven I as Jodamentpot al of yBie invelved

"*‘usﬁ«’i“l (L
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stive, or whether it does so apply and is received i
Sow elationship. uncer ap exception ta the rule i corain cases, such s fo
2. Res Gesta and the Rule agaiost Hearsay
Res gesta s refecting to 2 supec-category of adumissibility s @ bused
orase. Lord Touhin in Homes v. Newmaf® accused n%r ber':!u“a‘ phase
adopied to provide a respectable legaf cloak for @ variety of cases (o swhich o
formula. of precision can be applied, and writers have designated it in terms of
far less judicial moderation. The phrase is commonly employed to cover facts
i issue us well as those closely related by factors of time, place and cireumstance
(o facts In issue, snd is therefore descriptive of an inchusionary Tather than an
:xdullouary ‘principlet
my schemes of subdivision of the lew of res gesta, of varying complexuy
hlvc o ‘suggested. It is not proposed to suggest another here. The ferm has
bers wied 16 efer o evidence of condua. ox of statements when these aee
themselves facts in issue, to cireumstantial evidence, and to matiers refevant
only to the credibility of witnesses, such as complaints in sexval cases. Tn 3o far
28 it refers to Statements, it undoubtedly leads to confusion since it is applied
not onfy to those whmh arc hearsay but are admmcd " exceptions to the
hearsay rute, but also ta i i
which are received as shcwmg only that & witness has or hss not contradicted
simself, The categories of rex gesta statements 10 be treated of under this
genesal heading are thase which do not readily fall und:r any other heading,
the treatmens which follows is not intended to give comprehiensive coverage
of the diffecet res gesta concepts but sather to Allusm(e e intesaction with
sdopted are not Necessarily mutually exclusive and in many instances the
Gecisions mentioned could be dealt with under more than one heading.

1. Statements In issue or relevant fo an fssue
facts in i dealt with gbove in the discussion of what is 3.

fearay e of  statement The admisisity o or statoments which are circum-
sasal evidncs, sot it o ey e, cated by R. v. Howonan® The

et s Fyanet, wht chucged th aking Y destroy locust swarms, and
idenc o b neibous' complaints et b o e eectvd ot or
e esay purpose of pving that faur, but a8 ineodusing and explanatory
of the inspector’s frequent visits to the actused's faom,

7 8es below, pp. 960-90. ach. L2aat,
“"mw ‘coliestion of Immv,'rc. [ n di Suid-Afckeanse
28 T.H.R-H.R, 25] at 258-9,
Gestr C:!mlnxl(kse:’xm Reagisaiz” ()9’35) ifSL.R.K.l%]M M‘»leH ‘Gooderson, ‘Res
sia in (1959} Combrid at , .
V23 Gt sbove: ., }#:mun.:ﬂ;::g’ (1559 1:1.@&11« s
ove i
Souih 703, op. 3010,
Tt e L of Evidie, 2nd o2 (1070 Dhepien vy oo, Evdencs e o,
-N,-udiwl{ull‘mann.
IDHOP.D 51, Haams, above, regards R, v. Alexander, 191 ZTP
M'"l wpeorase(muzm—u,w e Arguably, o e teled us

56t w a0 example
icarials admissicn by

T
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[Futher examples of statements used a1 circumstantil evidence will be
in Wigntore,$ who stresses that in such cases the hearsay rule s not concexr—::gd)

2.2, Statentents as conduct evidencing treatment

Whers the manser in which & pers~. i treated by others is
oase—ususlly, to establish that person's 'ehhcnsh\pbt{) those oﬂ»::e,:;:‘u;l\ A
s not the only type of case®—evidence is admissible of their conduct towards
im, including their statements in 5o fat us these are conduct, Statemens of this
Kind are not admitted under any exception to the hearsay rule, but as verbal
conduct constituting circumstential evidence from which inferences as (o the
matiers in issue may be dawn.™ Whether, therefore, the declarant is alive or
dead at the time of the trial, preseat or unavailable as a witness, i irrelevant to
the aumissibifity of the statement.”s
Thus, for example, to establish the paternity of a child, the fact that his
mother's husbund treated him distantly or morc unkindly than her other
chikdren is relevant 1o rebut the presumption of pater st quem muptiae demon-
stran, and statements made by the husband which are conduct, such as mani-
festations of distike or indifference, may be proved™ Similarly, the relevant
uct may consist in instructions given by the mother’s paramour as to the
chitd’s upbringins." his nnming the child as his son and heir in his Wil or his
‘promise to marry the mother
‘Onthe same principle, - evidence thal & Womas was introduced by man s his
wife to the priest of his shurch or to the midwife attending her confinement,”
et he registered her children as legitimate” o that she habitually ordered
‘goods for ks account describing herself as his wife,® has been received in proof
of the marciage™
‘The evidence of conduct and nawnems i this type of case was said to be
rw:wed vd sspit of th in The D) where what
whether an irregular marriage o ke place in Seotiznd. The words
aid behasious of the alieged husband both before ond after the date of the
alleged ceremony were proved as casting light on the probahilitics of the
eremony haviag taken place; but his purely narcative stateatents on the point,
aticred subsequent to his marriage in facie ecclesiae to another womas, Were
excluded a5 ot being part of the res gesta of the first ceremony. The reasoning
scems to be that narrative statements are not conduct from which relevant

® Wigmoea on Evidence, VY, §§ 1788-9.
1 g evidence of the way X is treated by his family ar his physician could be relevant to the
:;Moﬂ\hsn!(y»see ight v. Doe d. Tatharn (1837) 7 AL & E. 311 &t 388, 132 ER.

Ayt 11 App. Cas. § (H1.}at 10.

Locd hvkb ysart Pe (1881) 6 App, Cas. 489 (L) at S02.
e Locd ummneny mvm( i )ﬂmv ‘(.”Z

)me:(insca.r 163, 7 E.R. 365; Fitzgerald v, Green, 1911 EDL. 432

frri .
464, by v. Baiilie (1889} 2 Ch.D. 282. Sec, too, Wilkinsan v. Estate Sy,

WvP Dufiym Steam Coul Co., Lid. B914] AC. T23 (HLY esp. o1 733, CF
L5 196 () PR H ey
The D lr (xu‘a‘lf'% o, muu_y € 522
e a
n " Eirgraidv, Grety 1911 EDJ P45 2t ASD.

100, sec. 270¢3) af |
i l)BApng(;ASS(HL)nM

‘Procedure Act, 1953,




oferenes may be drawn, but simply assertions which depend for
on the truth of the matfers stated. As sack, they e ,fm el ﬁ‘;‘;‘mﬂﬁf

g ‘pedigres declarations. Subsequent carrative sia

et by the House of Lords in The Ayfesford Peerage case ot 1 retsons
,ﬂ swm for the ruling and it is submitted that on pnmﬂple'he decision on this
pointt in The Dysart Peerage case is to be preferre

; 23, Verbal parts of relevant acts

‘Whers 4he fact that & statement was made is in itself in fssue ot relevant,
evidence of its making is not hearsay, and it receivable without anything further
being shown just as evideae of eny otber fact i issue is rceived.® But where
wibat i in issve ot relevant i not the making of a statement but an act, both
verbat and behavioural corponents of that conduct may be prove’ 4, the
reporting of those verbal componeats o statements is not hearsa, i this
soonud {ype of case, msmten:‘enrxh dmmedbemnsenjspanoianma{

andif the act

consents of t
the statemeat (buing mere hearsay) may be pmved 'n Wnkhr v. Doz d, Tatham
the facts of which ase given above, just because the letter-writers’ statements
were made in the course of the act of writing leters did nol render them
admissible, Coltman J. pointing out®” that he knew of no case ‘where the act
doncs, Inits own pature, irrelevant to the issue, and where the declaration per se
is inadmissible, i which it bas been held tha the union of the two has rendered
them aduwissible”, Thus in Naidoo v. Ismail® interpleader praceedings where the
awmership of goods was i issue, whether the claimant had bought the goods of
‘which the atsachment debtor was custodian was jtselfa relevant question, and o
statement by the person who had sofd it to him was therefore received; but in
Hyde v. Palmer®® the fact of a sale having taken place 3t all was held to be.
rrelevant, and the seller's comments while entering inta it had o be excluded.
‘Staterneats cannot be regarded as verbat parts of conduet unless the words are
spokea by the person whose conduct is the subject of investigation™ aad the
words accompanied the conducs. Strict contemporavety of words and asts is
sherefore required™ though if the conduct is of a continuing nafure 2. statetcat

"n‘hﬂbﬂnd dectarations in The D) Iﬂmﬂmmhﬂﬂ &t S02 F., nat 10 satisfy
w’”‘nmu o &ur::.)'?%-'v'{;'” el -
P ek, . 0048,
=5 s 7 0 Vetbal conust eviecin treatnca, dcusd mmednly bove
s
”7’;/ eﬂiE'ldalu Ind od, {1940), VI, § 1766 f.; Fulius Stone, “Rer Gesor Revpieata’

“ (1837
( T”M &EID, ’llE,L"?!(llE’n7A¢&L313Itiﬁl,llzu 488 2L 507,

9'15
S us also, Biits. l!]ﬂ7A¢RESm b1z
uﬂ):n.as 65, 2 E0. 26 s“in £y k( RSB
CdetELJ mmu—u ‘and cases t od,

12 ER. 73
te Currlg and May NN.L'
« TRE S50 i xpare Curri

Crnnml.\
:mv Cortorond iGigh 3.

Sidwanth v, Stdmouth (]
"“V’SJH 3 il had been desiroyed animd

ke doaed ﬁmmﬁ‘:‘i; ot stormey's ol where <he scally
e G oAy conmporanES:
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pade at any tine during its continuance safisfes this requit "
¥ o th Fact that tho declasation s only aduited brouss & vratr(,?;‘:‘ogg
26h, that f the vot is complete fn itself the declaration is not part of it, The not &
Incomplete It i legally equivocal in nature, and the declarztion f seceived o or
far as, but only in 50 far as, it completes o explains the chawactes of the att
“[tus in Bassan v. Attormeys, Notaries and Conveyancers Fidelity Guarantee Fiuni
Buard of Controh® statements made by a olient on handing moneys to His
atoraey were received o exphain tie nature of the Gasding over. in itself
auttiguaus, for morey can change hands as a loan, or a donation, or to be held
by ihe rexipient in. trust for another, or to be kept for himself in setUement ofa
dent; though statements made by cithes pasty thereafier, such as the attorney’s
book entries reflecting his disposat of the mioney, would, the Co et indicated,
have been rejected as purely narrative and not required to wormplete the act. O
e other hand, in K. v. Plumer,%  postal official was chacged with the theft of 3
ilf of exthange from 3 Jetter in the post. A statement on the envelope, ‘Two
stillings paid® (being the postage payable for a letter and enclosure) was sejected.
as evidencs that the letter had contained the enclosure alioged, presumably on
the ground that the act of posting, though relevant, was in o Wey ambiguous
0 as to peed explanation by the accompanying declatetion
34, Statements of physieal or mental condition

A persor’s whjective feelings of the state of his mind or the state of bis
body, which are essentially internal, are susceptible of knowledge by others only
by the indications he himselr gives of them by words or by conduct, Where the
indications are verbal, it is controversial smong the writers on the law of
evidence whether the reporting of the verbal indications s bearsay or original
evidence,’ though the better view apgrars to be tha iC s not hearssy, Altbough

jon 18 hazy, however, it i ity i

8580 exception to the rule against hearsay of as no-leassay) by a Jine of cases
tacing theit origin to the fragmentarify reported 1693 decision of Thompson v.
Trevarian.®

‘Whete anyone’s menta o bodily eondition is in jssue or relevant to an issue,
is contemporaneous statements respecting those tapics are sdmissible in proof
of thet condition. The leading case is Aveson v. Kinnainf® aa stion on a Jife
fusuruace policy, where the sfate of health of the life assuted—the plaintifl’s
wife—st the date of taking out the policy was in issue. A friend of the wife’s
gave evidence that whed. visiting the latter she bad found her it bed at an upusuat
bour, and she wat permitted to refate the teasoms—her Hiness—-the wife had

hen assigned i oo, An example of ion of

‘Maloi® where the accused was charged with the

meatal condition is R.

See Lenssen v, R, 1900 7S, 1545 Bewnison v, Carswright (1364) 3 B. & 5. 1 esp. 3 38,
S o 385 e aceused's sempied st afes st was hld o b clovnt
3 s A sl el b i
and ambiguows in R. v. , 199 (7). S.A.sﬁl (SR, 50 as to Jet in evidence. of his declasations.
dning bis reasons for the atiempe.
st Vi sumierized by R. W, Biker, The Hearsa Rale {1950, pp. S/ 1.
i R, 1657,
z; (ms§ € ‘"m'ﬁﬁg.?’|%g%§.‘fzsL Sec, 100, R, V. Joluson (1347) 2 Car, & K. 394, 175

105 W.LD. 200, Ses, aiso, Gidy, Gicky & Wiy, Malcomess® Esate, W3TEDL. 269,
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murder of & woman, He had stated to a poli.eman that he had fought
o petsos the same c¥ening bcaus of s suspicons st one wasaslabii
with his (the sccused’s) wife, and dhat the other wos hzrbounng fer. The
policeman’s evktance of this statement was aditiod by Murray J.
ALy vkt which throws light upen (e inesion of e ) I priow e

it s 0 elevan st
;e ® nuuwmrumum. bt motive nehea

regard, inier dlid, to an; e b
“e:‘ 1 5 exmable Bk of conre” g T ren
Statemonts expmsly or lmplledly assertive of state +f mind have similarly been
seceived to show the d s ignorance)* knowledge® or belief® of fucts, his
malicet or Gate of ccmfusmni and the presence or absence of a fraudufest
intent®

1t must be stressed that for statements to be recelved under this headiag, the
state of body or mind must itself be the fact in issue o refevant o an jssue,t

and may be used only to establish that state: for example, declarations of belief
are admissible only to show the belief but not the et of the fucls believed ing
and in 5o far as the declaration is narrative it is similarly excluded. Thus in
Amys v, Barfor® s doslor’s ovidence that his patient had stated his pain 1o have
‘been caited by a wasp sting was excluded, and in &. v. Laiawus,® g charge of
extortion, evidence that the complainant said he was in fear w.s received, but sot
fis report of what had passed st the conversation between himself “and the
axu

“The requirement that ! siatereat must Telate to contemporaneaus feelings
i anc. In Aveson v. Kinnalrd declarations referring
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Halo? subsequent decaratons shoving stae of mird were wdnied, lthongh
Wardiaglon L.J. in the former case agreed that contemporancous ones i

have had greater weight, Tn cases fike Fletcher and Malo, the dociaration i o
acoording to Professor Cross, tendered as cvidence of a person’s feclings at a
partioular date, as circumstantal evidence from which the coust may drav, the
nforence that the feelings bad existed at  date in the past or contiuted to exist
to2 date in the future s Where no such inference can refiably be drawn because

< G Exote v e, 1902 CPD. T3 1 1040
* ik uﬂmn'.'.’,'i'lf."fgif,\g‘ Bisc B i 0 b 19w Ce. 301
Tt At e enonee S s 1564 B SA. 51 G 0 381

)
A OPD,
s Cosh Wialsalrs, L1 v, 1933 . .D, NI Shigho v. 52, o S and
Ay s s m

Cred

U4, v. L. & H, Paiicanisky, 1935 A.D.k‘)ax?ﬁ:zn supporied.
¥ Ruto Flour Mills . . Adelion B el
Sl o what s

cxcption o s nrhmnl: nciuing e s ol o the seouion ofwilisorto
RGP D 200 ot 297,298

£
“Kﬂik laa ISER. usm 2 gigi7] | Cn. 339 at 343, 367,
11859 WD, Z80'at ,
Dm0 s 11907, . 4101 sisothe O sl b 5 Segan i
A Erolin s e oy
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e view of Lau: dveson v, Kianaid. b s not casly
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intecvening circumstances have created too great a dar
,uumntin chramstanoss sreat a danger of fraud, a subsequent
However the wnt:mpmnmy requiremsent is interpreted, of course, it does
5ot exclude tostimony by a wimess of what his past fesfings or intentions were,
though such evidence i of Fitle weg ight 7 :

2.5, Declarations of imention to prove intention aurried into affect
A related problem to that just discussed, and one to which no clear answer
can be given, conceras the admissibility of evidence of 2 person’s statements of
bis intention to do an act, teadered to prove not his intention, but the fact that
he did the uct. In the American case of Munia! Life Insurance Company v,
Bilimon* 8 man's lesters from Kansas "~ his sister and his sweetheart telling
them that he intended leaving for Colorado with a Mr. Hillmon were received
as tending to prove that he and Hillmon hed it fact Ioft together. In England the
admissibility of'a declaration of intention for such a purpose is unsettled® but
in South Africa statertsnts of intention have in several cases been employed t
i . For example, a husband's
Staternents that he was going to give his wile a motor-car were admited in
Pietarse’s Fixecutors v. Pleterse to prove that he had in fact given it to her
Tn Gleneagles Farm Dy V. Schoombee® Hoexter 1. heid that such evidence,
aithough inadmissibe in criminal cases, could b received in civil cases for the.
pucposes of corroboration only. The point was expressly left open by Van den
Heever 1.A. on appeal but neither branch of Hoexter 1.'s proposition can find
suquestioning support on the authoritiss. Ciayden J. would have excluded the
evidence entirely in the civil case of International Tobacca Co. (5.4 Led. v.
United Tobacco Companies (Sourhy Lid™ As to ceiminal cases, wiile the judg-
meat of Srntord C.. i R v. Blon™ sppeses fo be in tine with English
us R, v, Waimwright'™ in holding that evidence of the deceased's statement
Shat she was going to mest the aceusad coild aot propedy be used to prove die

RN, Goaderson, o 3 2 2 s of the
view st refe ool in criminal
runsacion s a cont 5, ¢8. 00 ‘ot thoss dealing
il e gtacvation of
oo Langlam v. A, 861 S, 811 (N) at 515,

Bl v. Eilan, 1965 () S 703 (D) st "109; Kelly v. Banersiell [1949) 2 All ER.

1 srped 5 . Slgmn i 4 Exepion o the ey Rl
s a0 b miedns i ablton of
i ) 2, Map, Th’:a}';llrmuéue- iy Thien Years Alce (wz!)
¥y n
G e e e ant v 13- 70 U,

B 1967), pp. 472-4. In R. v. Barney (1932), auoted by
;TS50 Earriie L (ﬁ-ré,") "Court admitied a satemment by X 25 1o ¥'s

ing t0 ¥ fag altempted fo-camry aut that intention, See

52 Gaoderwg i (951) Combricge L. i

< Set, also, Eiaeris v, Comlson, D, 915 Styman v, Popes P1y) Lid, s cro,
mns‘)mnxvmmm"x"ysq«)m4 rh, ‘Marais J, wont evea e in Telyiny oo
o terms of the Inunuctlons gven (o 2 rap pastepatiog iy Wt Gumond Boviog 1 prove
;hg;;!éw stricton uad bese oneyed. CF. £ n te Ford an s in e Esiate Boediker,

el "lw(l)S.A. 630 (AD) at 811,
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«id 30, & compromise position is that taken by Fischer J,
dnic i dmissiog, evidence of

n R. v, dpterttin
¢

ofiatention intended; i it istingus
on fhe ground e:ilm they had all concerned statements made by persons ather
than. accuse
Tt should be noticed that aithough evidence s frequently received of the fact
that the accused previously threatened to somit the dct of which bo is then
che the criminal,
{he cominissian of the aet by somscont being required to be proved alfinde
There is one clear case where statements of intention ave admissible as
ciscomstantial evidene of probability to prove the act done, Ants-testamentary
declarations by a decensed testator of his intentions regarding the disposal of his
estate are recelved to prove the contents of his Wil and also appacently its due
exetution.® In View of the confusion of autherity outlined above, however, it is
ot ciear Whether 1his s to be regarded as an example of the general priciple of
mmnhmzy, oF (as seems more Jikely) as an exception to she general rule o
exclusion.
Post-testamentary declarations by a testator ure discussed below, p. 806

26, Spwmmmu: declarations

of statements stems, like the category of assestions commmg
phyuml condmnn, from Thompsn v Trevrio bl unis that ctegory, e
‘been held cleasty to constitute sn nxc:puon fo the rule against hearsay. The

by Wigm
Division  gives the ground upon whlch this exception has been recognized:

o ey s comegh 2o thut e wicmaes which b sy
tancous and sincere response to the actual scesations and peroeptions Ilnudy broted

dnmmllhn ofthe i

could nt hats been brought {ully 1o bear by repsoned teltios, the Uiteraace ey be
{aben o pariady wustworthy (or at feast, a8 lacking the usust grounds of unitust-
wortbioess), ans
observed

byh]m and may Gierefore be zeofved as testimony o those facts.”

A less ltraion of th principte o affocded by R. . Tl chargsof
rising ot of the dsath of

o e seemse i 34 arsalisd he, esimony Trom T acighbours p

sectived that on the day in question they had heard sounds of & scuffie, thuds

LpaorD. 16

915 ALy 350t 153; ¢ Mot 52209 S 2 4D) 25T
Sm d St Leannrdr R i, (C.A) a
i, 1928 B DL 435 K. UWGIIL 17S.A. 67 )t mm (mou "w mm‘“mnm

evidence wa mldwbeo[hmgwmhl) Set.a parie Slade, 192
his intont
‘ad not revoked it.
"Delam Rudman, 1928 BD.L. 439 nt 4] See.nlm,mdmlnno{lh:mm
"( oo mmn‘r;:{';{’nmaimowp 001 82,
v. Qolo, u'ss 1} S.A 17‘M)ulm,$ v. Tuge, 1966 (4) S.A. 565 (AD) at 51,
L ~m£wd¢mx. rlgg.(IDw).VLK
s cade, above, 4 180, and , 8153,
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and the deceased’s volos crying ont, “Yoh, please don't hit me any more, you
A ik i

In . v. Tuge iazason J.A. listed the four requirements he
statement would bave to setisfy to e admetle 2 aying decarsion,

First, the declarant must be shown to be wnavaiiable as & witness. In Tyge's
sase itsel the declarant In fact couid not be found, but it is subitted that on
Wignore's reasoning, i the declarations are accepted because they ars the best
cvidence, indeed beter, because fresher, than the declarant’s testimony on the
stasd, they should not be rjected Even if the declasant is available, It is
socordingly to be hoped that the requirement of unavailebility meationed by
Willamson T.A. is not to be regarded as settled beyond the possitility of
seconsidetation.

The second requirement is that there must have been an occurrence Startting
eaogh 10 produce a stress of nervons greitement i th deciaant, whether ba
ws & pusticipator of & bystander.” The typice] cases have concemed explo-
sions,® coflisions,® or assaults, % but it is nat necessuzy that any physical shack
$as been present: in Tuge’s caso the starding event was 2 robbery. &

Third, the doclaration myst have been made while the siress was sill so
operative upon the declarant that his reflective powers may be assumed to have
‘been in abeyance, How strict a degree of contemporaneity was to be insisled on
befots thia requirement could be regarded as satisfied was until recently contro~
versial, Ote law in this regacd has now been settled by S. v. Tuge, which gave
approval to Wigmore's views* that the proper course of inquizy is not a judicial

ing up of minutes or houss to determine whether objectively considered a
story can be Jevised or contrived in four® of five or ffleen®” minutes. Rather,
the inguiry must be directed 1o a determination &y the tral court whether, a5 &
quemon of fct, the pamculu declaration tendered was in truth made spon-
n approach already adopted in R. v. Le Rowx . Py
&V, Nfclwll.r," i S Zylv G AT, o There i n reason why the
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ot have bees immediately befe
a5 immediately after the startling event.t
“The nature or contents of the decleration may afford 2 gulde as to its spor-
vaeity. An offer by one Mjmver involved in a collision to pay the other, though
in M,
v. Yorkshire ln:umnce Co., L, but the deosased’s wish that the mua:i::Z
wm-xd eater Paradise, her tusband being charged with her murder, was held fn
R. v. Le Poux® to segative any idea of her having maliciously devised o story
agaiost i, Tt was md= clear in Tuge's caseM that & declaration in appropriate
ciroumstances may be regarded as spontaneons even though it was made in
ez o question and even though it is written and not oral.

‘The fourth requirement for admissibility as a spontancous declasation, as
formelaced in Tige, s hat e statement must ot b & reeousteution of a past
event, but must relate fo f the startlin
it. The distinction drawn by Lord Normand in Teper v. R.3 betwecn declarations
relating to the commission ot circumstances of the act in question, wich would
be admissible, and dectarations relating to the identity of the actor, which would
b nadmissible, has no validity in principles® and was ot adopted ia S. v. Tuge,
where the declaration reosived was & note of the registeation number of the
mbhm ‘getaway car—which was clearly relevant on!y to identification.

ly harrative matter contaised in the Geclaration wil be excluded as in
oubm N0, v, SAR, & H4 which arose out of s clion bowen a olley
and a trein, A declaration by 1 trolley driver immediately thereaftor #s to his
authority ta drive his trofiey on ihat line was rejected as not referring to the
incidents of the actual collision. If the abeyance of the deciarants refiective
funlues is considered to pmvlde sufficient guarantee of the trustworthiness of
sation, there seems to be no eason in Jogic why its nasrative portions
slmuld be regarded as less r:llnbl: than its descriptive ones, but the distinction
fssanctioned by authority, and Wigaiore®* poiats ut that 't is possible 1o argue.
at such usterances imply t¢ Some extent a process of refiection or deliberate
easoning’.

3, Exceptions to the Hearsay Rule: Declurations by Deceased Persons.

These six exceptions to the rule against bearsay ae variously justified but, as
applied in Engiand, all require as 2 prerequisite to. admissibility the death of the

W Sep A P. ODowd, Law of Evidence in South Africa (1963), p. 823 L. T. C. Raems in

(19653 28 T-Il R.
LR,
ety e e By overruling Kely v. SAE, &Hz 1978 TPD. 671,

at 5734,
sellance vas umdon!uxlinvArmld&Smu‘(l?l?u Lixg
» t9s2] iscussing 1. V. Gibson (1887) {8 Q.B.D. 5. o, theaccsed
it e e
T o “The person he stons wen
mmm{r.ﬁ'ﬂ&y T s et . 5 s oo o Y
sl facts, in . v Joln, I
otreG s Hsariey (1954 10 L.0.. 310 81 384, . 73, who takes
i G s s s oy e iy of beatsy sisecions o
e, 1
bl W‘lm:cnzvﬁkm 3rd od. (1940), § 1750,
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declarant.® This has not been uniformly insisied on in the Sout i o0
apparently infiuenced in this regard by Naik v, Pillay's mm“}f,‘,f{,’f,‘;‘“::jﬂ_
ability of the declarant even from causes other than death was said to sufice
‘However, most of these cases antedate the decision in Valean Rubber Works
(Fiy) Lid, v. S.AR. & H' and muust thercfore be regarded a6 having been
overrul

Many of the conditions of admissibility ase logical and antiquated. In civil

scope of sdmissibility as regards documentary hearsay has been
sonsiderably extended by the Civil Proceedings Evidence Act.® Unfortuately
the old rules bave not been, similarty relaxed jn criminat trials In this countey.
The recent English Criminal Evidence Act™ may provide a useful legislative
eat, being simila in conception to the civil act, Perhaps most desitable of
21 wouid be tegislation on the lines of fhosc in fores in Massachusetts and
Risode Istnd®® where all declarations of deceased persons based on their
‘personel knowledge are received, and the circumstances under which they were
‘made affect merely the weight of ths evidence.

It may be mentioned that aif these exceptions 10 the rule myuinst hearsay are
governed by section 252 of the Criminal Procedure Act and therefore governed
Targely by English Jaw.% The dying declarations exception is in addition dealt
with specifically by section 242, to the same effert,

It should be borne in mind throughout. tht the dectased whose wards are
‘eing reported is the real witaess, and it must be shown that had he been alive
be would have been competent to testify.¥

3.1, Declarations In the course of duty

Written or oral declarations tade by deccered pecsons in the oedinary course
of duty contemporaneously with the ast o fransaction of which they wers undor
2 fty to speak, may be received in evidence. This exception to the tile against
‘hearsay is usoally dated Srom Price v. The Earl of Torringion wiere, ia o

ity of beer the plaintill tied to dant, cvidesc
s received of an entry made in the plaintif’s shopbook by a deceased drayman
secording, 23 was the practice in the plaintif’s brewery, the delivories he had
made thet day. The reason for this exception is said to be the unitkelibood of
someote misrepresenting fects where the Person to whom the duty is owed could
easily discover inaccurasies or falsifcations.™

“The declarant must have had personal knowledge of the facis assertd aad
must be speaking of his own acts and not those of others. The latter condition

- Wrﬁh&g’ Z‘a‘phamab%ta(‘(l’g?n; Ad. & E. 313 at 384-5, 112 E.R, 488 at 515; Starla v
Frgei . Cai. 633 01

*e.g RV, Fe .4 (Geclarstions i the course of duty); Fuchs and
Do o b i o s g

3 e itlers 3.4 ecessitarqe rel the

1523 AT, 81147, o D VAl LA e e o i 8 the

'} grave liness in instance.”
Sl @sa s AaDn 553, cted above, p. 00092
o, X

31965, ¢, 20, quoted in full in (1966) 83 S.4.LJ, S at S18
ST u'éd’mng’:&, e e o af Evidence (1959), 5. 630

s above, chap. 16.

_"&fmmms(l %3411 Leach 337, 168 E.R. 2733 R.¥. Wingield, 1953 Q)S.A 46 (6.8,
M 1Salk. 285, 91 £.R, 252,
" Poute'v, Dieas (1833) 1 Bing. (N.C) 643 at 653, 131 ER. 1267 st 1263
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was not satistied in The Heary Coxon,® an action which arose out of & cobiis
betwieen two ships; eatries in the logbook of one of the ships, by s G mﬂiﬁ
frst mate, describing the incident, were excluded becatse the description of botk
ships’ manoeovres was nexiricably interuingied, 50 mu the parts refating to

declarant had heﬁn \lndm a dnly o record the acts. uﬁhe n(hur ship a: well, and
tad seen those acts personally, could not make the entries admissible. Lack of
oo Knowiudge was e Tale i Vi Vseden v Boug i whacs a merchunts
fedgers were tendered in evidence, and Gregorowski I commented.
T caniwt 563 how an ordiancy kedger can b procf of becatse
e s e

The exulcnm ofthz declerant’s duty to Tecord or assert the fucts must be
‘proved afiimde before evidence of the deslaration can be received, as mast the
Tact that it was made contemporancously with thase facts.™ The duty mu:t have
been owed to another, such as 10 the declarant’s employer,” and not a mere
practice of convenience adopted by the declaraat for bis own purposes in
dealing with his emplayer ot witk: others. s Thus secords made by 2 physician of
the results of his exsmination of a patient were excluded in Simon v. Simon,
and a stockbroker's records of his purchase of shares for a customer in Ma,u!y
v. Alfen™ On the other band, in Doe d. Pattershall v. Turford,’” where a firm of
soficitors had given instructions to their clecks that the time znd date of service
of notices skould be recorded, on the one occasion when a pastrer served.
notices his tecord of that fact was received. ‘[Wle must assume’, Lord
Tenterdea C.J. remarked, ‘that wh2 & principal served the nnlme. ‘e would do
what he required his clerk to do.’ Tn other words, since the principal was
pexfmnng 2 duty owed by his clerks to him, he was under the same doty as

they were to record that performance.

"The declaration is required to have been made . temporancously with the
ccourrence of the Facts recorded, but this requirement 5 not strictly applied, and
du:lammmx in fhe cvening reporting the moming’s transactions would be

. In The Henry Coxon™ a gap of two days was held too great, but in
Welaut. Winier and Company® Lassdown 1. ippeared satisted {o admit the
declaration despite the lapse of a similar period of time. A case where contern-
‘porancity was clearly lacking is Polini v. Gray,® where the record of an applica-

NS 4y 712, Se, alo, Vinin Ferro-Conerate Pipes () L

mect, 1941 T ‘r;‘lz‘sz,wh: Preece (1843) 11 M- 1w'-m InER. frith
‘Barpurd, 1908 1467 Wi v Tayior 136715 WL

 Polints. Gray (1879) 3 ChD.411; . Bayman (mz):sc 385 Mercer
s 3 Ch. 380 €A 18 Srelait . Wintr and Compu, 1580 EDL Y o 156,

i lvumda{(hebmbmwhi:hmywuem&.mm o o ek
=l ) e n aordanes with i
Smllhv ks G i))‘nnzmzfsms%)w o1 B 61
1. "9 (1875) 13 €HD. 558,

H :’x Ad. 590, 1
"( e sw.:m,nnsn 377 a1 329. Set, also, the, munnnuusum
TN
mmx‘aIWanlz (1843)4 QBD. 132 a0 385, HA ER, 84701 94,

IA7E73 P, 155 a1 158,
em{lgg)’scm 41 1C.A). Tn additan, 50 duty to recosd the date of bicth was found 10
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tion for a government appointment tendered to prove the applicant's date of
bith was rejctd, nker el becusse s Bith had obviotly osmtres many

Unl-ke declarations aginst interest, declarations in the course of duty are
rendered inadmissible if the deciarant is shown to have had a motive to mise
represent the facts assexted = Another point of difference from derlarations
against interest Js thay deciarations i the course of duty are admissible anly to
establish these facts of which the deciarant had a duty to speak. Callateral facts
asserted, however clostdy connected with the duty, cannot be proved by the
declaration. Tn Chambers v. Bernasconi,S where a deputy-sherifl was under a
gty to inform the sherif of the fact and dnw of any arrest, it was held that his

vequtn conld not be used to establish the place where an arrest bad taken place.
The extent of this principie can be scen nom ‘Stapplton v, Clough Once it had
‘peen shown that the declarant was under 2 duty to keep a writien record, which
was seceivad, his orai declaration made & the same time and contradicting the
writing had to be exnuded Had his duty been one more general in scope, as in
Nolan v. Bernard® a farm manager swas charged with keeping a complete
record of all daily =v=ms uf ‘the farm, the declaration might have been received.
3.2. Declarations agalnst interest

‘Evidence may be given of Geciarations made by a deceased person If, to s
Kknowledge, the declasations were against his pecudiary or propritary interast
at the time he made them, and provided he had personal knowledge of the facts
ass theory of this exception is the! 2 statement asserting a fact against
interest ns unlikely to be either deliberately false or heedlessly incorrect™

st peal or social i ‘howevar, be reccived under

this excoption to the hearsay rule,” whatewer the gmvizy of their possible

o, As admission by the deceasd declarant that he committed frand.

‘reseived because it amounts to ac acknowledgment of liability to repay the

Py frandulently obtained, cven though the criminal consequences would
alntost invariably be tppermost in his mind*

Provided the declaration is against pecuniary of proprictary interest, the
extent of the interest is apparently immaterizl, though if it is trifing it does.not
wecessarily provide apy motivation to tell the truth.® Appareatly it suffices that
the declaration is prima facte agatnst interest:5 it is not necessary 10 go 1o the

a‘;glaglgpvis%ﬁleluﬂ 1 Bing. N.C. 649 at 652, 131 E.R. 1267 at 1269; The Henry Coson
""(vu‘:)'nx CM. & R. 347, 149 E-R. 1114, Ses, also, Jantier v. Hume Pipe Co- L, 1950 3)

SA.
» (1853) ZEl &!L 933, 118 E.R. 1016,
Walr {1903) 2 Cb. 16¢ {C.A.), whese, receiving.
wm“s !H!ﬂrt in cvml:c‘”mallﬂﬁn mu’v:'m! L. pointed out (at ld!) Hun the. duxy 01
ety oo,
it o
,:,:}"“’"‘ ""&5“3‘3‘1",‘ i "“"‘,‘)w, e S e,

Case 134)
n cl &F.85, 3 E

W R Ot iy Lot v Elands Stoel Mils (Pty) L 1963 (2)S.4. 303 (W)
% ‘Bernard . Jeffesson, ‘Declarations Aglnsl Tnsecest’ (1944) 58 Horvard LR. 18t 19,
e i Tighor v, s approved by (be Coatt
ﬂfAmsulh. Cawanlv by lmum m.« [wul s F_& SI(CAatS 4
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extent of sowing that it could never be self-serving ™ Nor i
declunnl mmm ::: h;d say fnterest  the aetion in wmiﬁ';.'.‘} :Iercﬁ:nl;::h;
g the distinguishing feat
tndered” his being i guishing feature between declarations against
The underlying concept of purely merenary psychol
deciarant must have hed persona! knowledge. e oo :&“::‘S‘?:Almg
which the supposed guarantes of tuthfulness is lacking. Similarly, the theory
sequices that the declarant must have boen aware that the decleration is against
hls interest,* though this requirement has not always bezn insisted an.
declaration i against pscumury imterest if it admits a Habllity of the
wmm or repels a claim he would ofherwite have kad against snother,
&.g, tntrics in the books of a deensed creditor that a debt has been discharged %
o statement abandoning a claim for damages® or 2o acknowledgment that
‘moneys réctived are being held for the declarant’s employex" or partnee.® A
declaration is against proprictary interest where, for example, the desiarant
would isberit on anothersintestacy and his declaration upholds the validity of
will whepsuader 2 does not teke,® ar where the declaration predicates a lesser
il i property than the declerant appears to have,such as a vaement it e
‘holds as tenant or bailee rather than as owner.! (This is subject to the limitation
fhat » tenant’s assertions cannot be reseived to derogate from his isadlord's
title.%) In some of these cases it wifl be seen thet the question of the declarant’s
conscicdsness that e is speaking against interest is a highly theoretical one,
‘presuming, for example, his knowledg that possession is prima facic evidence of
owpesship; and i the fact that he is a tenant is implied from his assection that he
Ias paid his rent, this requizcment becomes even more remote since ke himsell
would o doubt regard his statemeat as highly self-serving. Logic would there-
fore require at least that if thece is evidence showing that he was not in flct
aware that the statement was against his interest, it should be excluded. Us
with some of The other exceptions o the hearsay rule even the proved Crstence
of a motive 10 X‘Mslfy goes only to the weight of the declaration snd does not
affest its admissibilit

T was said to be the test in Smirh . Blakey (1867) LR. 2 QB.
(ul}mofﬂu’wv Witham it Ward . H. . Pitt & Company [lDl)]ZK.B. lW(C_L)lllﬁ
S B, e Hearay e (1350 pp. 7i-3 pins ou ha the priea focs

Mmﬂwhdlkafoldcrlm!w
oo to the conszaty in 2, 1927 WL, 278 a1 281, ta cleasly incorrect.
seec. sdmmmuss AR RE Lk
Pard v, B, 5. Pite & Company.
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= Highan v, Ridgiay (1 110,
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Tugrges Compary. 1961 (3) 8,4 631
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1
The fact thst fhe declaratic o i so that s\
seally made against the interest of the declerant’s esiate, s ot rend 1t
inadoissible! Sics the sestriction to pecunic 1y or proprictary intervsts i any
event limits this hearsay exception t prtrimomai rather thas personal interests.
Tho ntrest impugned by tre declarston need uot b  lgally enorecae
et n of & friendly

o share
heme has
e B e A Seteaton s s, mif.?y“iu‘};"a“;:
and diserving, is nadmisibles? but o doclcation whie faterest s
e et 10 ply to Tiher Favouratlo
aswrtions, ey
s made. In Swith v. e s tohis
recelpt of three huge or' s exciuded, since the possibilty -f this nuhnz i
responsible in the e their foss was held ta be to0 remote a contingency.?
o Lioyd v. Powell _ryn Steam Coat Co., Lid,? a man's rdission that he
was responsible for 4 Woman's pregnancy was rejected #S importing only &
future liability for maintenance of the child, though his interest might have been
~pgded a5 a presently exiiivg ons i€ the woman kad been maried and her
‘rasband b had a clim for dsmages for the uduliery:
A declaration agpmst interet i admisibe o prove m ody tho it w whwlns

o a Yighly selftrving, 1 Staars v, Grant™ a degsased purchpse of | bt
had noted the price & Was to pay on & copy of the diagram distritnited at the
auction sate where _ Jught, #nd this was held 10 render sdmissible his further
statement on the plan indicating the situation of 4 peoposed taarket, A tesant’s
‘Statement that he is such is admissible to prove furthec facts asserted, such a5
lh:]dmmy of the fandlord,”* and a confession by the deciarant that he partici-
in perpetrating a frand i received in 5o far as it proves X's
cump\my 05wl I Highart . Rilway™an enty i e bocksof o midwie

establish
the child’s date of Imth
Te appears from the Jatter case that the entire entry need not have been made
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00
at the same time, for the nidwife entered the debit for atteading delive:
1y some
five months before receiving and recordiog payment, and it
which rendered the whole admissible. twas the later ety

3.3. Dying :i‘clnm!lm.\'
The ..m.

under this exception to the hearsay rul
has been desesibed as ‘the most myxueul n ts theory and the most arhlkiry xxxi
its lumhmms 26 It may be formulated as permitting the reception, in criminat
cases whese the accused is charged with criminal responsibility for @ dmﬂl of
dectarations made by the deceased victim as to the circumstancas of his death,
proti wete madr ot & time when the declarant’s death was impending
and when b bad a seitled bopeless expectation of death, The regairements for
admissibility are a5 strictly appiied where the dying decteration is teadered by
the defence as where it is tendered by the prosecution.’

Asthe deJurast is in offect ths res! witaess, it must be shown that he would
have beer bad b been alive2® tendeced
musthe a melew one, not in the seqse of being a full description of the causes
or symptoms of the fatal injary or dnsme, but as representiog all he wished to
say. If incomplete, as in Waugkv. The King;® where while speaking the deciarant
5 into o coma from which be ever recovered, the pdnnl atement st be
excluded in foto. Tuis rba of the decl
given, as long as the court is satished that the meaning of the deccased 15 huv-x
accurately onveged

The uvs of such declaration is confined, typically, 10 chasges of murder o
culpable homicide—a resttiction which, though mavifestly illogical, s weil
mbhshnd # Tt is not enough that the death of the dectarant in fact resulted
“om the alleged act of the na:uscd. if the clserge is not based on the death. Thus

RV, a charge the fact ibat
e pationt B died in consequente of the drug did not render her dying
deckaration admissible, The requiement that the death charged be the death of
the declarant s cqually illogical, as fan be seen from the American case of
Wastberry v. State where & hushand and wife were shot by an inizuder at the
seane time. The accusot was charged with the mutdec of the husband only, and
accordingly the dyi

ok ek ek o e e
7 R.y. Murion (1B62) 3 F. 192, 176 v. d 3
»RY, nfm":.;»ﬁ) A P ST B E R W oS0y A 6. 0

.0
BRv. Bahﬂ‘("‘?(l,s.& 1 L‘tl:.!%ﬂlls.A 82 (ADD.) at 98. CL. Chandra-
skhergy RIS AC m(m.‘)nt’wsm AUER. 865
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(1217813 B R $12, s beep etablsed st st <,
g 5555 Wrg!nlsﬁkliﬂ)il%s‘s!lz;;ﬁlht ing declarations are inagmissibie i1
rases. See, aiso, Korsten, Capler enz.
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To be admissible, 2 dying declaration need not have becn spontanicous, It
fave been elicited by questions, even leading questions, (hozgh lhcs:u:hnn::?;
pomhh be recorded along with the answers® (and will in any event affect the

onad in the deceased’s conscious and
lmplluuons of his situation. The deck
said Baron Eyre in K. v. Drum arants mid,
“impressed with the awil kea ef -wmhlnu dissolution, acts umer a sanctio
B e e o o o o ST

epivlent to mmummmwmm e o

The declssant's awaseness of the retributions at hand in the afer life is therefore
2 precequisite. In R. v, Pike® the dying declarations of & 4-year-old child were
rejected us he could not have any such awaeness, but thosc of a 10.year-ald
were received in R. v, Perkins® upon proof that he believed he would go to hell
ifhe told & He and 1o heaven i€ he were truthful, Oddly cnough, the question of
whether the dectarent’s soheme of beliefs include the conception of sanctions in
an after-fife hos never been considered in South Africs, but the Australian
couts have excluded the dying declaration of & native of Papua and New Guinea
antho ground of bis b

of deaifi-bed veracity or falsehood.%

That the decarant was It exrers s morsradily proved than s sareoess
of that fact—his ‘settled hopeless expectation of death’® His espectation of
impending death may be inceated drgely by the words he wd of By the ek
that he was 50 told by his atlendante;® or it may be proved circumstantlally by
‘his demeanour® or his conduct such as the fact that he gave instroctions as to
his funeral® or took ieave of is family.3* ¢ it may be shown that the natute of
his m)xm:l or Hllness was such that he musz inevitably have had the reauired

3 Even the words used are not conclusive for the deceaseds Settlod
o |)31W 1905 T5. 119; . v. Borrordley (1505} 38 LIN, 311 Sce, too, R v. Huloi,

"(57“)1 ‘Leach 3378t 238, 168 E.R. 274 at 272. See, also, R, v, Weodcock, 1 Leach CC.500,

v p %, 1 Bouver, (9644 SA. 35 (0t 5.
(829) 3 Car. kl’ ’598, 111511_
XM)OC“ &' 19 v

Anthropology has amply ﬂﬂwmmld the feet that in most African &iibes, there s no
concapion o o anee i cormpondf i of Cltanity, bt i oncepton 1s
soidla heforma p i is Fa from anatogous (¢ M. Fories, ‘Some
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expectation of death hias been held not 10 be sulficiently os
11 bae 10 hope of recovery, 1 think I shall die'® of | 'fg;:e:e‘::ul:nr T
do tot think [ will sucoeed in getting well"©* Further, the courts have cecognized
\hut in certain African legusges expressions such as T am dead” or f have been
Killed do not bave thei Tieral meaniug butare vsed idomatizallyto ndicate o
fecling of funmc;s, unconsciousness or serious injury.9

Iﬁhet is any doubt as to the extent of the deceased declaras

condition, the declaration will be excluded—for zumplc.n}f!);w;‘;:f
dwanan that he mums !Ome Impe of Tecovery, how: faint.® But if after
declaration i ion of death peoed:

ot thereby tendored m:dnusme. provided death in fact emue::ca ﬁ:&;
Bow long after.? Ifin the required state of mind be reaffitms a previous declaces
tion made before he was in hepeless expectation of death, it must be clear that
}e remembered to adhere in articulo mortis 10 31! the dstalls of the prvious
dedlaration, whick should therefore be read over to him when he reaffirms (t8

3.4. Declarations es 1o pedigree

Where genealogionl oF pedigree matters are m issue, amd no merely relovant
10 the issus,® hearsay declarations by deceascd members of the fansly s to the
relationship in issue, made ante fitem it are admisitie 2 ‘exoeption to
the hearsay rule.

These declarations ace teceived as reflecting the family tradition as to its
history, so that n md ‘ot be shown that the declarant had personal knowledge
of he facts ass ut.ouly members of the family ate presumed to be
suliciently sm,\\amud i e Tamily teadition o be. quatifed 10 spsak 1o ¥,
and declarations made by friends or servants whatever their degroe of inltimacy
with the family cannot be seceived under this exception.t” The testinonial
qualification of the deceased declarant—which must be proved altvnde the
decluration itself, requires the declarant to have been legitimately related by

# R v. Mariha (1834) 1S NLR. 326,
&y, Nooti, 1532 LD, 50 N
»Eidooce 1 stablh s fck gl o v Moo 19D 561 at 363, and fudicial
Hascres, I ED) LY

nadvlll(ﬂmllcvxCC 6.

* There is 710 logic i.qlnﬂhﬂ bmnhmllmblvmdﬂmm v”nﬂif'l tsof
Ellﬂ (lm)ﬂ F—'Lit 537 103 ER, 450, 2 h!llily decarat "a pauper’s bitttt
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s, e e oo ronon,
mmzamb:kﬁﬁm'&n gt S o et S e
o ik
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biood,# or have beer the spowse of a person so related,® 10 eithe the

the person afleged to be related to the family, Relationship to both i
shown, ecasss I this could be establihed alunde decartian it oud

4 incest charge s e Seae alged the warmplanand o o

oo aceused's dlegitimate child. & declasation of the cumpm;::xd g
grandmother, whoss ificit intercourse with the accussdl had resulted in the bitth
of the complainant’s mother, was excluded an the grousd that she was aot
{egitimately connected with the accused, but the jndgment cannot be supported
35 she was clearly legitimately connected with the complainat, on the prinsiple
s mioeder mioak*t geen basiaord The deceased declarant as a member of his
own family may have spoken s to his own parentag, legitimacy, s asin
Do i Jenkins v Daies when Lord ‘Denman C.J. commeatec that

mm;xushnmyawa“mmmmgmuu.smm(mm

The identity of e declacant veed not be shown If the declaration has been
accepted by the family gencrally as representing its tradition, such as eatries in
family Bibles* or a pedigree displayed by the family in ita reception roam.® ftis
only if such general family acceptance is Jacking that the identity of she meker
must be established %

Pedigrec declarations are recsived on the theory that cvents affecting the
fuaily or s members woutd naturalty be the subjéct of discussion withi the
il n particular, the fime or place of biris, mirrage and deaths and the
Sdenty of Fan individual's
persomal history such as the e o ran nvny from home, committed a
murder.® or took up & partienlar occupation or residerce.tt Declarations on
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such matters are received, in the oftemequoted words of i
Whitelocke v. Baker, 5 of Lord Bidon L. in
“the !Ilmll‘ dusmm of a party, who st know \h: truth; lml wM Spesia ﬂﬂvn Ih:
fali !hnﬂ of khe tuth',
1f, therefore, the declurations were made dt & time when a controvers; (itﬂ h
1ot nevessarily actual litigation™) as to the very point® had aris " is, p“gxl
et motam, they il be exclud. Thets s no fis disqualilying the decaration
avea f it vas made for the purpose of avoiding o coniroversy which it was
foreseen might ariss ia the future, but which had a0t yef caused dispute=
‘though this circumstanve may impair the weight to be given to the declaration

3.5, Declarations as to public or general rights
s ion to the hearsay rule ati jidence to be given of deslarations
by 10 establ

mattets of public or general interest. “Interest' here is used ot in the sense of
gratifying curiosity or desire for information, but sefers to mstters ‘in which &
class of the community (hus] a pecaniary intaest, or some interest by whioh
their legel rights and abilities are affected
‘Brivate or ndividual rights cannot be esalishe n s fashion, even though
5 qumber of individuals may have similar rights. The pressnoe of a cluster of
private rights does not moke the issue one of genersi interest~it is not i mere
mattes of degree or quantity, but of the nature of the right.® Thus the question
| whether, in a particular distric, it was the sheriff or the local ‘thority which
casrying out a death sentence was held to be a matter of pucely
private rights in R. v. Anfrobus,® though in Rogers v. Wood,™ in contrast, the ) s
Saolntment of jurisdiction as betwecn the ity of Chester and the cousty of H
Chestar was toeated £3 @ matter of general cights. On the other hand, though the %
issue may be a private one, it may cofncide with questions of public right. For f
example, in Tharmas v. Jenkins™ evidence ot v, “tation as declared by deceased (
‘was received once it had been shown that the boundaries of a farm .
coincided with the boundaries of the hamiel o which i€ fell, ¢ " the same wovld B £
i
¢

presumably apply if the private rights derived from ¢~ wers u.pendent upon the
existence of public rights

"’\ 13 Vea. i 510!{51 33 E.R. 385 ut 386.
e Yokl emase (AT 4 Corp. 402 T E.kl)!.ﬂulamﬁtmr(lkﬂﬂ

rkeley
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Naturally, evidence under this heading is equally admissible whether it
;ﬁ‘,;s :E[l)l:lauan asto I:xz existence of a public right, ot as to the nomexistence

‘The reason advanced for the admissibility of such declarati
ot taion sl et e cntran o s, b i
of genesal concern, are likely to be discussed by and thercfore known to those
aifected, so that contradiction could be expected from others with conflicting
intecests.™ It follows that oply the declarations of persoas with persona) know-
ledge of the reputation prevailing in :he comnmmty are admissible. 1o the
case of publ.lc nghls‘ such g5 whether rtoad on private land is a
public. highway,’® any mesiber of the sublic wod be competent,™ although
ualess the eciurant had had. som conmection with the rights or their user his
assertion would be of litle weight. In the case of rights of a more sestricted kind,
which are onfined to members of & Particular commuuity.® only members of
that commuaity are considered competent The fact that the declarant was
personally interested in the rights does sot disqualify bis declaratians® IF,
however, the declarations were wade posy Aem movam, the possibility of
mistepresentation is thought to become too immediate and the dectarations will
be excluded.®

of tthough i
of their statements, need not be shawn directly. o eweiede v ot ranhed of
Broxtoweh it was implied from the nature of the position held by them. The
desision of Gane 1. fa Puchs and Downing v. Purt E/r'ndztlz dhnicpaiiy
thout proof of even thy
however, 1 be an unwarranted extension.

“The requirements s fo competent knowiedge of the declarart do tiot mean
that the declaration is admissible in 50 far as it efers ta facts within his personal
knowledge.® Tn so far & anyihing other thas reputation i asserted, h declaca-
tion is pro fanto inaduissible. Hearsay evidence of particufar fici is therefore
excluded even though inferences as to xights may be drawn from those facts, The
‘physicel features of fand, e.g, the focation or condition of houses or sircefs, ihe
exisience of a road ot acts of user® have boen heid to be particular facts. The

- Dt v Portr (1831 Car .8, 81 T3 £ 5
¥. Inhabi Jondshive (1855 4 Ei, & B, 35 at 342, 119 KR, 196 3 198;
quw S Do (40Nl K E 3wl HEER My,
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i ) 8t 355,

Al 5 D Ta v, Lydenburg Municipalis, 1909 7.5, 527.
St Bt B 3 Sl argms sl 9 ER. 1353 oF 1357,

"Ma:!l)v ‘Davles (1822) 11 Price 162, 14

f fis moia e s s thas applying to pedigres doclons
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evidence must relate only o the legal quality or attributes of
to thelr character as being the subject or the exereise B[p\»bllc‘:;hn?c: g
sy striking example is Mercer v. Dennc®® where it was to Ssablish

rom time immemorial the inhabitants of a district had ad 4 customazy
,-.g:.z o dry thle hingonets 0 & bank beween the so s+ conte Depositions
tnken during the seventecath century, from which it appeared that fhe bank had
at thas period been covered by the tides, were held to be inadmiseible as relating
oy to partcular facts, for they did not go direstly to establish ot disprove the
custosn but merely to negative it by way of inference.

fon o a declarstion a5 ta publi or general ights by proof of

user 35 necessary for the admissibilty of the declasation” Evidence of user
would of course strengther: the reputation evidence—which ks been said to be
of ittle weight®~ but may not be shown by the dectaration itself, as this would
amount fo the asszition of particular facts.

3.6, Post-testamentary declarations by testators as fo thelr wills

1o Sugdensv. Lord St. Leonards™ the Court of Appeal oreated g new exeption
to the rule against hearsay, on the grounds that the declarant had peculiar means
of knowledge and is usually without motive to lie.% This exception permits the
teception of evidence of a testator's post-tesiamentary declarations &s fo the
contents of his will, in praof of its contents, Though Sugden’s case was doubted
obiter in the Housc of Lotds, it has continued to be foliowed in the Court of
Appeal,® but ts principle hes not been extended fa Bngland 1o adumita testator’s
declarations where the jssue i5 2ot the contents of a fost will, but whather the
testator in Fact made a wilt at all or in particular terms.?

Tn South Africa, no case so far appears to have turned on proof of the contents
of a lost will by the testator’s asertions, but the exsention of wills hss boen fa
st in Several casss. Tn Brovk v. Brink such declarations by the festator were

miited to but in Dukads v.

By the deceased that she had not made 2 will was said to be insdmixsible as
‘hearsay. Dukada's case cannot be resonciled with Kunz v. Swart, where the
Appelhm Division admitt.4 without guestion a large volume of evidence as to

the deceased’s assersions in arder 1 determine whetber ot not he had exesuted
the will which was aliesss to be a forgery. Accordingly, Dukade was not
fllosed by the Rbasan Court in &, v. Foreman (1) where fhe testaror's

1180512 Ch, SIBC..
o e Bumet G ) 1 CM. & 919 2193, 167 ER. 1358 ¢ 135 Duowasen .
u ilgn (1850) 15 Q8. 491 o 909, 117 ER. 657 at
ngte.
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declarations Were seceived.in order to establish which of two i

infactexecuted a5 ¢ il I tsv, Fuvnsr's cace w £wo lastruments he bed
Fx porte Curris and May NN.O,% wheee Lot 3. tndionsin sk i
uot have a:mnt\ed hearsay declarations by the testatrix as to wh%?:}m‘:g

er will.
‘Both Kunz v. Swart asd R, v. Foreman tuay be distinguist

case of R, v. Basson, though Ogihvie Thormpson 1. i"mh:;';,m oot
and purported to foliow it. Basson's case was concemned with whether the
testatsix had executed a particular will or whether it bad been forged by the
accused; the testatrix’s setements after the date of fhe disputed wil, referring
1o an earlier will proved to be genuine, were received as evidencing her lack of
intention to rovoke the earlier wil, and this decision may therefore be regarded
as an illustration of the admissibility of declarations of mental condition
received to prove past state of mind.! But it is not clear whether the Court
considered ber state of mind to be independently relevant, and i not, apd that
state—he belief that she kad not revoked—was employed merely as suporting
an inforence a8 to the facts on which that belief was based, then Basson's cose s
indistinguishable in principle from those where this exception to the hearsay
rule is properly brought into play.

4. Pablic Dociments

At common law, public documents are evidence of the truth of their contents
provided they were made in pursuance of a public daty by a public nfficial after
inquiry into the mateers stated. It need not e shown that the maker of the
document is dead or otherwise unavailable, the evidence being ceceived on
grounds of convemience rather than necessity.? Nor is its adnissibility effected
by the possibility that the official had an interest in the matters recorded—2
consideration whick affects oaly the weiglt to be given to the evidence.*

The subjective operation of the duty on the rind of the maker of the docment
35 said to afford the circumstantial guarantec of its trustsorthit Tt Fovlows
that foreign documents are equally admissible, provided the existence in. the
fosel try of i i d it is proved
that the document is in the form required by the law of thal country and is
‘properly authenticated.t

‘Public documents are those made under common-law of statutory authority,
expross o implied? original or delegated.f Thus a magistrate’s reasons for
judgment? and official births and marriage registers' have been held to be public
documents, but South Africun baptismal registers do not qualify, however

1965 (2) SA. 184 (SR,

#1855 (33 S.A- 697 (C) at 701,

M e

= T e Society v, Biher n/berf,‘ﬂ’m; $2C). 2nd Fin. 641 at 668-9, BE.R. (561 at 1573,

1Dl e Koy (859 fu?p, o 451 QUL w o4 0. B prtc P, 812 GED.
BiTRY (943 T.0.D,, 474; Pedegal v. Pedreznl, 1958 (£} S.A. 436 SR).

¥ &ov. De Villzrs, 1546 A0, 43 at 500; Hssim v. Nalk, 1952 () S.A. 331 (4D at 3401
Meycer v, Demne [1905) 2 Ch, $36 (CA)

. $38 (CA) s 56
Sviay. Toecs (4013 App Cas 623 GHL) 1 548,

2 R.v, Makolomisg, X 371 N 5

+ These 378 1 additin naw governil by statute; sec, 423 of the Bicths, Mardoges 319
‘Deaths Registration Act, No. 81 of 1963, and see below. p.4h. 109
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reliably maintained,? sinee in this country there is no fegal du 6
Even if made under autharity of hw,%nwcver, a d«;‘:lumz:l{ Py c.d;:x,:hc
document for the purpeses of this exception to the dearsay rule, wnless it is
compiled for the purpose of affording members of the public a right of gccess
1o it Because of this cequirement, 2 pofice ocvprrence book fendsred to prove
the fict of an asrest and the rature of the report made by the arresting officer
was rejectéd in Lenders v, R.}* and in Northern Mounted Riffes v. O'Collaghan®®
& regimental muskenry register was exeluded as having been kept purely for the
domestic regulation of the corps. For the same reason a prssport and post
office vecords of the delivery of telegrams  have been etd not to be public
documents. 5t foliows that confidentis) official documents cowdd never be
admittcd under this heading, irtespective of any claim of Stats pnvd=g= ..
Official documents made for a temporary purposs and not inteaded 1o be
incorporated in a permanent public register are likewise excluded.® Finally,
public documents must be produced from praper custody, ic. from the custody
of the officiat properly having control of them. Court records must be put in
by tae clerk of 2 magistrate's court or the registrar of  superior court, as the
case may be® not, for cxample, by & court interpreter On this principle,
ancient maps in the possession of public Hibraries were held not be be publio
docusments in Attorney-General v. Horner (No. 2)2
“The offcer who made the documents must be shows to have had & public
duty both 1o inquire into the matters stated and 1o record them. If his duty was
‘merely to secord Information given to him with no obligation ta satisfy kimseil
persaplly as 1o the facts, fhe document is inadmissible. For this reason, it was
held in R. v. De Villlers™ that a motor-cat registration certificate could not be
xcemved 1o prove the engine and chassis numbers of the vehicle in question,
e the licensing officials were under 10 duty to sscertzin that they were
corru:lly informed when ng,mem\g the mumber. The extent af the duty of in-

1o follow Doe d. France v. Anmw:,“ butin that case: m mzker of the document.

+ Dae d, France V. Androws (1850) 13 OB, 756 at 759, 117 ER- 644 at 645
ey, Mlyabill lqllEDL.uLArmdwl el cgister may ol b sl
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Wepener, 1950 (1) P.H,, . 73 (G-W.) w8,
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b5
o m%:‘v{, Fyeecla (1800} 5 App. O 623 (H.L.) at 649; Hepne v. Fischel and Company
913 . 190, N .
U TV b, 1346 DL 2. Delegtin is permsitted by se 263(2) of the Crimlasl
muﬂmm s  Ngow v. &, 19} EDL. 162.
2 11913] Ch, no(c,auu st of
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ol o personai knowledge of the matters recorded, Abseace
Kowledgs wes beld (o bea ftal batto adrisibtiy i Do . Fommmr F o
On the other hand, it appears From Ilrrt'St\n”tr}'4 that in England it is sllfﬁ:‘:nt
if the officer way satisfy himself by making inguiries from others, and the
tikeliboad of his error, presumably bused on the probabilities as to how fur i
the cireumstances the inquities are likely to have been pursued, may mean that
dtﬂuzﬂlpmns of the document may differ in weight. On the face ofit, De Villiers
is more in accord with Bray than with Andrews and Srolfery, but the Appellate
Division decision may have turned oa {ke peculiar consideration that the
Yicensing officers in fact sever did make inquiry, and in the absence of such.
shiawing the Cotet might el have been preparcd to assume, with Adrews and
Slollery, that reasonabiy sufficient investigations had been undertaken.
any even, the document s only admisible to evidence those matters

which there was’aduty
not covered by the duty, it must be

35 not apparently @ requircment that the maker of the dogument base been
a public official, 8 lotg a5 b was carrylag out & public duty imposed by faw2

exoeption o the essay vl setions 261 and 263() of iz Ciyinal mm\m

Act, 1955, rovides
thatthe oriinalof an omc.al docament may odly be pmdllrxd in coun  upon
the order of the . The provision for such

i that ora} evids f the ﬂnglnulregsu:r s cm:lmu

Is inadmissible.

8. Statutory Excegtions to the Hearsqy Rule
Many statutes provide thet documents propored in conpection with their
administration shall be admissible as prima facie proof of their contents. In
‘some of these cascs the documests might In &ny event be admissible at common
i as public doouments e, irth, marciage and ﬂ:l(h certificates received.
3 42(3) of the Births, isiation Act, 19632
In other cases the general provisions of the Cnmlmll Procedure Act, 1955,
watld probably cover the circomstances specially provided far under partizulir
Acts, 0 that, for example, section 11(5) of the Maintenance Act, 1963,% adls
little to the field already fuctuded under section 249 of the Crimioaf Procedure.
At A simgle and comprohensive code mmllaung the whole field v
HEDED A D3 IRER. 126
by nym(%i)ua SE T LR, 6 fure Sy [19261Ch. 284 (C-A)
i o H Mk v, kley 01538)

i Richardsor v, Mellish (lu‘) 2 Bﬂli 229
IM&EIW E.R. §03; Huntle ﬂn(llfﬂ)uQﬂ%l"EK!%!
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documents would bring desirable unifocmity, tnd would chviate tue it
! b ] e necessity
for frequent repetition of the statutosy Farmuia that the
e s o contents of a doctment
The effect of this formula was discussed by the Appellate Division in R v,

‘held, overruling R, v. G

Chizah . v. Gill;
i the document do ot become valucless as so0n 25 <
e document o sa 25 so0n 25 challenged. Rather, the
‘aud whether he is so convinced depends on the ature of the evidence refuting
o on thougic aot the anly ones,
would be Whether the maker of the document & personat knowledge of the
matters tecorded or whether he acted on inquiry, *:d fiom whom he inguired,
IF the refinbitsy of the document is loft in doub, 1 prima facie proof sweated
by statute remains undisturbed. Au exemple of a -uss where the court was
persuaded not 10 ely upon the documest is Langens - R, where 8 matriago
certfcate was tendered i proof of the tusband's plac: of bicth. The certificate
icted in this respect by b pcrents, whish 25 original
vidence was obviously stronger tha the dovble kearsay of the certificute, a
etz record of the husband's heving recounted to the regitering officer what he
$imsel had been told as to his place of bisth.

51 Barkers' bocks

The admissibility as evidence of the masters recorded in the books of a bank,
where the bank is not a party to the praceedings, is provided for by section 264
ofthe Criminal Procedure Act. Such books need be identified anly hy an affidavit
hy an officer of the bank, Section 2631 allaws copies or extaacts of the entries
i the bonks to be reccived, again verified ouly by 8ffidavit. Ten days’ totice
st be given to his opponcnt by the party intending to put in such copies or
extracts, fu enable the opponent to {uspect the originals (i necessary. obtaining
% court order compelting a reluctant bank an three days' notice to make the
ariginals available for this purpose™). The court may, however, on application
of a party refuse to receive the copies’ and disect the production of the
originals.®

“The provisions, constituting an infoad upon the ordinery principles of ibe law

‘an officer of the bank, who must state fhat he personafly examtined
the books, and that the ten days’ notice required by section 265(1) was in fact
iven & i i

s s
of the hank documents, but shouid the document have becs. received without it,
will resalt in the conviction being set aside on appeal®

1960 (1) 5.4 438 (AD) 11 4823, _
L, 43 SA. 195 (C) poee #1600 (2 PH. .22 (1)
= See. 267 of the Coirinal Procedure Ast, 1355.

 Sec. 2652). 5. 2658,

* Sex, 266.

8 Graih v. Mouton N.0,. 1958 (1) S-A. 453 (T) at 465-6; 5. ¢ Smit, 1966 (1) S-A. 638 {0).
e Tl

2 R. v. Picterse, 1950 (4) R ¥, 3 - .

© Gribb v. Maulautl,fi‘, 95k (1) SA. 463 (T); & v. Bhool, 1980 (9S4 BIS(D.
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5.2. Documents of companies, organtaations and associations

Various provisions of the Companies Act* tender documents directed %
prepated by that Act prima. facie evidence of theic mmmu-kh:e:gu: ?r
members, the minutes of company meetiogs.* and o Forth. < In applying these
‘provisions it is merely a question of the wording of each whether the document
is evidence against all persans or only against  limited class of persons.

The steict construction which the courts have given to the bavkers' books
pravisians of tie Crimisal Procedure Act has unfortunately not been. equally
insisted on as regands the most far-reaching of the statitory exceptions 1o the
hearsay rule, those contained in sections 263is and 26ifer of the Criminat
Procedure Act, seotion 13(4) of the “uppression of Communism Act® and
sestion 2(3) af the Terrorist Ack® Tue scope of all these sections is markedly
similar, und, broadly, they provide that documents purporting to be made o
issued by an organization or association {or copies or extracts thereof) are
sdmissible as evidence of the truth of their contents. From ag evidentiary view
the provisions may be classifed into three typos:

{@) Where @ basis for the reception of the document must first bo Jaid by
introductory evidence, ¢.g. that the document was found in certain presmises or
in thie custody of certain persons,™ of js certificd by the Secretary for Foreign
Affairy as being of foreign origin* In these cases, unless he Stamtory pro-
conditions are first established, the document remains mere inadmissible
hearsay®

(&) Whers the dorument is only admissible as proof of its contents if certaia
types of allegation are made in the charge, e.g. where ihe acor 1 is charged
with being an office hearer or actiye supporter of u particular organization,
Whether such aljegations are made is a question of interpretation of the indiot-
ment, but ia . v. Naidoo™ Harcourt 1, dealivg with the meaniug of the phrase

contrast fo the cases on the bankers’ books provisions, rejected the submission
that heing in derogation of the coman faw, the statute should he restrictively
intecpeted

() Where the dooumen is sdmissible o its mere production, provided it
‘purparts to emanate from a particulac organization.” All that is necessary here
s that the document be exhivised to the court for its iaspection, fo determine
whether or not it dots, on its face, identify itself ws admissible. An example s
S.v. Matsiepe,® where the fact that & document was headed ‘Constitution of

xg;l;a&ﬁ ouiszs. "m examples are secs. 97, 152 and 128,
SRl e aer, 1967 QS 89110, o gy cr 1067
A b L1830, F Act No. 44 of 1950; sc. 263y of the Cate; 50 Z3Ka) nd ()

0. X
g 5.
e oL AN S5 13 00; 5. Noldoo, 1966 () 5A. 519 (3522
s rism Act.
g X B 3
SR g ke
in B di , in (1 LS X
i B e o S0y so. So3b(i e and () f the Codes s 2030 of
, 83 of 1567, " s
O (A1) st 712 See, o, the Jufgment of the lowee urt, oparted in
1962 (1) P.H., H. 40{T).
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5.3, Docuriwiits uf companes, organizations and associations
Various provisions of the Companies Act render documents

prepazed by that Act prima. facie evidenos of their munvs—m:ﬁ: oo

‘memmbers,* the minules of company meelings,  and so forth 4 1n applyiag these

provisions i Is serely & Question of the wording of each whether the documeat

Tnssted on as regards the most fa-reaching of the tatutory exceptions 1o the
earsay rule, thoso contzined in sections 263bis and 263ter of the Criminst
Procedare Act, sectics 12(4) of the Suppression of Commusism Act¥ and
section %) of the Ter isni Act The scape of all thess sections is markedly
simifar, and, broadly, 1aey provide that documents purporting to be made or
issued by an oiganization or assaciation (or copies or extracts thereof) are
admusnblc s evidence of the truth of thelz contents. From an evidentiacy vies
e provisions may bz classified into three

(a) “Thc:e a basis for the reception of the document must first be lsid b
iintroductory evidence, ¢ that the document was found in ce
in the custody of Cortain persons 3 or 15 erifed by the Secctary ot Foreign
Affairs as being of foreign origin® In these cases, unltss the statutory pre-
~ontitions are first csablished, the dogument remaing mere inadmisible

®) Whera tho document 15 only admissible &S proof of its contents if certain
types of allsgation are made in the chasge .g. where the accused is charged
with buing an office bearer or active supposter of a particular organization.
‘Whether such allegations are made is & qllmlnn of interpretation of the indiot-
ment, bt in 5. v. Naidoo™ Harcourt X, deating i mc meaniug of the phiase
“sctive supporter”, refused to interpret such proy arrowly, 8nd in manifest
contrast to the cases on the bankers’ books pr pmvtsmns. Tejected the submission
that befng in derogation of she common law, the statute should he restrictively
interprete
() Where he document is sdmissible on its mere production, provided it
purjotts to emanate from a pesticular organization 7 Al that is nesessary here
is that the document be exhibited to the court for it inspection, to determine
whather of not it Joes, ot its face, identify itself as admissible. An example is
S. v. Matslepe where the fact that 3 document was headed ‘Canstitution of

. oy
adn Rggeores. e camples e s 97, 52 ad 168,
H perher, 1957 (3 SA. 883
S e Sk, 1997 0) S0 53 "Rt Mo, 83 or 1967,
e l2(4)(n}nnd 30 of Act No. 46 af 1950, 26 26t of the Gode; s 203 and )
of Act Mo, 83

4
S"":.‘.fé’é’é"?“ 2 00; S, . Nakdou, 9GS (3 S.A. 319 (N) S22,
8 200 e Torem Ao
SRE@IATIR. | s g ten sh ume prh o

it a different. um(ux,m UN‘I) ﬁﬂ
o g(":(c)MAl: L i v @ of e ot s 200 o
1. .
9%1 @) S.Ag-ém (AJ)} at 722 See, akso, the jigment of the lower coust, ~eported in
ST .
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the AN.C." was held by the Appellase Division ta

Lot A oo proof without more of the
Same of the provisions here discussed make document evide

sosused where it bears & name ‘corresponding’ to that of tha aeus lg.wm o

provisions should, it is submitcd, be regarded ue un ample. of categar (g)

wbave, where & condifion precedent fsr admissibility must be umﬁnd, Gt to

2 it the document is admissinl on ity meze production. vesponding’
i s bose held not t requlrs dency but s s:mﬂu:y‘ct;uugh i
sponding’ does nas ~tem 1o sugg®st & loose approniiration sud n the Aliksans
veaton ‘ooreenstem is even lss eqvivoal. Newrthe v, Sethlodi®
“Sehlod” was held
“Mothaping'-
R shuuld ‘be noted that documents acmitted under these v ctions may not be
used i proof of anything “wove than (he purpose authorized, ' exantole, under
section 263bis(1)(e) of the Code, Where a documer appears ta rolloot the
roseedings of a meeting, it may be used to peove i : holding of sud tite pro-
ceedings at the alleged o-¢eting, but not that the everts reported to that smeeting.
ook place.®

& Evidence in Prior Proceedings

The record of evidence piven at endlier proceedings may be nsed, like any
olhes previous statement proved o hawe been made hy a witness, for the
purposes of examining him to credibility S Morover, that record cantat as 4
peneral nl.le be tendered to pmv= the facts then deposed to, and it is hearsay
evidence dered fc se. This appiies even if the earlier staterment
was on 0ab. and |nesp=l-nve "5t he wators of the prior proceedings ~irials
Defis domestie® of foreig®® courts, inquests, preparatory examinations,”
mmlv:rcy lnqumes‘e or meetings o[mdhom » Aecnrdmgly. waless the record.

nnd acithe: the reading: ouit of the record™ nor the consent of the defance™ cures
the def:

lf the gerron who was & witness at the former proceedings js a party to the
present proceedings, his previous tesiimony is o missible against him as an

i of Act No. 83 of 1957,
“ fﬁﬁ?gﬁ? apd. (5 o the Code; e 260 of AL o Bl Uy,

S Gg ’%PSA 818 (O a3,

uex-x Piilcack, I 162.DL37] Bu!lﬁl
tion,  Phocitlx GﬂllfMl ving Co.y Lty 1994 AD, 297
i ity o ln#mm‘!’l o i v o, 16 . L 3.5, 153 &}

LA lvmuf‘”)' g‘:cm'" Inre 1938 C.R.D. 247,
; . 100, inion,
mberger (1871} 1 154 . v, Nasaa, .ssst“umu)) I was
5 '"'Sm) i".;&wmmmm e gz actlory
’-ﬁnl’ni ‘admisslon, il uuef-ﬂs m
i o, 10 mw‘ o “:Z‘n"&‘«f
t Act, No.
vmmmhym s(a)nnhuammﬁwm.m; »?‘.‘2'“ R
5 ] fort (2 A‘h A/tsu Lid,, 1928 WLD, 203.
v Min, 1933

)P, 27
ren G, 2663 R. v. Koki (1891) 12 NAR, 348; R, . Kweajs,
54 ""'ffe"v”}mﬁfl, ot (5 P . 350 O
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admission, as an excepfion to the henssay ride.™ The evidence of other witn
2 that procecding must, to be. sdmissibi oot
o aious mdmnmgns. le, be shown to falt into the category of
Where the previous evidence was given at an ingui

Aot 18364 o the, Companles Act, 1926 it is expr ““";in'v".faéi‘ sxon“;m .
smmm. that the evidence 50 given will be admision ag agalnst the witnzss who
ave 6% Ho necd not b give notice thak it s to bo so used.” It was neceisary
0 legisate partionlarly for Theso cases, since at common Jaw to bs wsed 85 an
admission the statement would have to be shown to have beea freely and
“ountarity mads, which might not have been satsfed whero it was made Gnder
statatory compuision and with 1 tight to claim the privilege against self-
nerimination.* For this reason the inquiry provisions are siciolly construed,
and any irregulasity in the conduct of the meeting wiil vitiate the admissibility
of the EVMH\O& taken™ It shm:_ld e noted “ﬂ( I.Nw!lgh the voluntariness #spect.

of is provided

to the ardinary rules of evidenca such as the pnnclp!e of relevanse,® opinian
evidenee,® and of vicarious admissions. The evidenos given by the insolvent
otid rerofore e sdmisable sot only againe kim but el galis those in
privity with him who are bound by his acis, such 85 a creditor who is alleged to
D e a i relrants ram i nsolventis Wher the ssdepee 1
the inquiry was given by oficers of a compaby, siace it has been hild chat hey
do not in 50 doing make admisions binding an the company, hei cyidence
caanot be received in an action agains! the company.®

™ R. v, Carson. 1916 AD, 413,
® Naik v, Pillay's Trus‘ee, 1923 AD. 471 st 476; Maels's Esiote v, Vermooten,
S K. Roioun an Pather 1047 ) SA- 581 (308 89452 - Dk, jiiess
" vicarious adgis<ions, see P 068 125
MAct of 1936, see, 65,
2t Vo, 46 of 1928, e T3, 1560, 160,
“ Se& E:lwrnlb'v on these ions, R. v. Jaspan, 1940 AD. 9. Yorkshive snsurance
SauAE/ hlra, L(d Am W.LD, m Il. Lvun :mdl‘nIhEr. I‘)41 (2)
S A_ !8 R v. 966 S.A.

a0 S Sbnmm\' X o o e, !
. it o gt e ot e ity eston whether B s ]

ftosue: R, v. Feator, 1928 TiF
ek @54 BHAD)

Ry, ’ﬂ.\' 40 AD. 3 st 1. Sbﬁm)w hwwv;r LV. Mﬂ’ﬂﬂ. 1956
IDEIR v. Cargon, Ty n} wuh:ﬂﬂa V.Ml’"t.
(1) 5.A, 851 It ince been stznsory campulsion would not ps
o g Sobar R, Moo, ks S e B (R, e postian regaa
mnf&swﬂl ls st \nwlenr- See be "5!-1 -5
(3 A al 251, Set, &, B, v Patken, 1933 TRD. 1t
J”R Kllr “%‘L Ry \l;ﬂg’lA]?u?D 472,
i i ¥
by 44 Illa:;mﬂ((l;;)l;NLR. % e Ten. an
00, k¥ Pl Srwnte, 1923 £, ;zi e Vi der e . o, 5% GPD.
uknaﬁmi.Wrmd'Bm. I, 246, The atterws: X
Eato b, ll;fi., TR CED, Bran ”_mm Do e . De A GO o vt
s ot 16 Saviemparss
e e o R
of the wb!eq\mll ;Illulll’nl shou S Aie N.On mgz
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N‘m“ﬂ\ll nf the state frd, howeves,
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To the aforegoivg principles there are several exceptions.
st the s Tagerate, v presklod b s prepmemia ee et of &
sitsation where the record at the preparatory examingtion tmay constitute
evidonce at the trial8 There o & commondaw excsption which allows the

evidence given al previous proceedings to be received provided 1t s esiablished,
o tae Eormmulation given In Zensvelt wid i, £1d. 4 Sl Swifh, 208 oy
pocesdings are botweci the same parties of their privies, ) the ismes involved
ace the same or substantiefly the same in both procecdings, (c) the party against
whom the deposiions ar tendered had a full opportunty o weosvesumining

ion was being

insane, kept out of the way by the opposm party, o top 1l fo teavel. An
wecomplion of the aecased can apparently nof be regarded as being
with him,® but in any evest the evidence at the acvamplice’s trial would et
normally have been subjest to cross-examination by the criminal wnless
a co-aecused at that tri

These four commondaw requirements are restated in section 243() of the
Crintinal Procedure Act, whereunder, on cortesponding conditions, the evidence
given at & former criminal trial is admissible at a later triaf against the sate
aocused on the same charge.

Tho admissibility of, depositions taken at the preparatory examigation is
provided for by section 243(1) and (3). Both subsections require swora evidence
that the deposition fendered it an acourate transeript of the evidence and that
e accused persopally or through his representative had a full opportuity of
cross-examining the witness® In acdiion, of course, the deposition must
ssml‘y the ordmlry rules of evidence as o relevancy, opinion evidence, and so
forth.” Where these conditions are satisfied, and the deponest is proved to be

1Sec, 189.0f the Critsinal Procedure Act. fasmislostasoadumrbmior prdlile
“mowl_n (PN
¥ R, Sondhloan (1884) 4 BD.C. 270; Vin Whe'. R (1925) 45 N, R 271
CEDIST K v. A 143 0.0 273; R. 3, Berade, 1946 6. W15

14
By @At

Fﬂ! ‘the comman-aw postilon, see R, ¥, Odendal{ {{§75} 5 Buch. 172.
it ﬁmmms‘{(??” Pl App, Gas. 58¢ R, v, Margendal, 1999 G.2.D. 453, OF. K.¥.

G ‘2) L‘A.l{"d‘) v. John Swift, Lid., I9WWL,D Hi.wmmmspnwwuhﬂ

(ommm:nn sportunity where he ‘could have rade 3 spec
though this would ad: ity hata been \m\nuﬂ itis -r.u‘)!e Im‘Jﬂ lul Iha\llll bz
%‘M in mgﬂ;’ g the éljlﬂh!‘hl m’ Sl!wh o mdlm\lln 0 W In )‘ru\

Borald. Jnnes althong

of shart notice. oa'\be ‘pregaratory examination, fn D’ﬂulmm « mpm-m mmi

il hﬂﬂ xnm:mn

. v, Forting,
VR, N,

Cross-examine.
mm dld notappeat at
ervd s oo

ulid | ulﬁa ieot Oppar-
";3‘.‘": ‘1‘9"5%‘?5 G m A i ks o Sl LW ?.;é’:i
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vt o coungel St o8,
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dead, incaanke of westifying ™ too il to attend® or ;

fy the scvused, under sabsection (1) the court hus no prsn ?nﬁreﬂgl:r‘::;?h:l
admissibility of the depusition, which must be reccived. If ihe witness cammot
be found after diligent search or cannot be compelled to attend the tright
subsection (3) gives th court & disctetion, even though the conditions mentiond
ate fulflld, - reject or aceep the deposition. Apast from the pre-condifions,
there s no overlep beiween subsection (1) and subsection (3% d

'Under subsection (1) of section 243, as the Appeitate Division has warned,»
he acenlssion of depositions even of vital witmesses may prejudice the accuséd
agd the couet has no discretion to prevent this. It hus, therefore, & duty to
‘mitigate the passibility of prejudice by warning the triers of fact as to the weight
of the dz‘pﬂxiﬁor: ﬂ.f the absent witaess, and they should be helped to realize the
denger of convicfing merely on the record. The danger increases in direct
proportion to the significance in the case of the withess's evidence and its
Sredibility, and the warning should b particularly stressed in those Situations,
such ns those involving the evidence of accomplices or of the complainant in a
sexual charge, where a cautionary rule of corroboration appties.*”

‘Where the court is given a discretion under section 243(3), in respect of the
seception of the deposition, an appeal court cannot intetfere with its exercise.?®
The factors which should influence the judicial exercise of that disccetion were
sunmarized by De Waal L in R, v. Sioifz™ in a passage vequent'y approved in
subsequent judgments

“This disceation T know should bo exciised guardediy. The court should look at the
maturo of the evidenca sought to be put in. IF, for instance, i conflicts with other evidence
i the case, i from cross-cxamination the evidence as recorded would seem 1o leave &
doubt, oad generally where from the nature of the evidence uch would depend on the
caedibility o the wilness, <o that aJury should have e opporuniy of jutein ot ther.
“witoess, -

siow in aomitling he evidence under the section.”

A Fucther factor which weighed with the Court i Siofty’s case (which was &
charge of theft) in admitting the deposition was the fact that jts contents—to
the effect that the complainaat’s shop had been broken into and robbed—-couid
‘Tbardiy be denied and at the same time did not in itseff implicate the accused.

“The fact that without the degosition the State case roust Tail 35 pot a reltvant
factor in the exercise of the courU's discretion.? It seems that if the deponent was
i fact crossexamined at the prepatatory cxamination this muy be taken into

Motz v. B 1923 AD, 835,
R S, 02 AD. 110 at 117; R, . Gollah, 1948 EDL, 310,

v Mivana 199 TP, 1291 R. Y. Siofals, 198 ©) S.A. 85 (C1

R Ve s, 1950 A D 2903 R, Stale, 1928 WeL.D. 58

ng e PSS S a1

V. Kaw : )0t 142

e et e () SA. 135 (A at 144, See, alo, 5. v, Jabovs, 1969 3) S.A.
TSR, ndeews, 1920 AD. 290 5t 293. B is submitted that (ho diew e ressed by Fischer .
o 5, Ko T334 O 13, ha {13 also in th antee fscelion of the picscing ey

it hes been
hﬂwcﬂ on the wording of Lbe szction.
o\ Rasl, (5.4 927(T); R, Soffels 1948 )
)

1oy, R, v. Rosool, 1927 T.D.D. 73 R. v. Malan, 1945
. (©); R, v. bladla (1), 1962 ) S.A. 519 D).
TR, Spoffels, 1948 (2) S.A. 809 (O).
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mounu o5 oy the extent Lo which inadmissible matte is cuntained ia the

Scctlon 243 is clearl, sonceived in the fnterests of the pros

.; o Pt o at that tral the deposition of a Stale Wipuss ﬁl:‘: .;mm l::;:‘;
ion. Whether the wording would permit. the peosec.tion to put in the

egnmmn of 4 defenve witness hus been doubted,® \n\ui uf course it is the
deposition of the accused which s recelved as an adm SV, Andrews?
the defence was permilted at the teiaf to putina depumuan I‘mm a State witaess,
a course apperenlly slready permiticd, though the report is unciear on the
point, by the Appellate Division in Masia v. 5.4 The defence was held entitied
to invoke the section to put in the deposition of a defence witness in R, v.

Megitwko.? The desirability uf giviag the defence the same facilities 4s the
prosecution is clear from the point of view. of policy 0 but whether the strict
wording of the section is susceptible of such an application seems doubtful, sad
the possibility of (his being permitied undet the common-law exceplion 5s sel
aut in Lensvelt’s case above is & fikelier one

7. Adrwlssions

a waiver of proof by one or vther pﬁ(cy,“ informal admissions made out of
court, which cover statements and conduct by u party inconsistent with his
legaions, are tendered by the opponent’ as evidence against that party. Like
other such evidence an admission is not conclusive praof; it does not shift the
{sual burden of proof to the pasty against whom it is isndered,¥ and in jtself
may riot be believed by the court}*

Statements by 2 pacty which are admissions sre received as an exception to
the hearsa; 1ule, the rationale being that o one would be tikely 1o speak against
h-mxell' univss the statement was true (a formulation appareatly influenced by

the declaratiors i+ cast interest exception to the rule against hearsay). Certainly
he caaniot obyect to evidence of his own statements on the ground of unreliability
a5 ot having been made on oath of sibject (o cros-examiration. The guarante
of reliability is ot ‘and the scoused
cannot therefore Imd evidence of his previous statements which are favourable

‘111 R V. Zaﬁrlaﬂ, lg(! N P.D. 1?5 11 Taliaud‘ 1930 WALD. 196,
e e
'1964(4 vt b howshe,n R, . Gt 1960 (1) S A 22(C)
e SRR 55 (D). Antere s Tetlowea i prefscence 1 Cele n &.v. Labson,
By
‘f-‘é‘;‘?ﬁémuu‘“‘%u T “‘",.,{5”""“‘1[ o967, pp 2001
Y, o avia i 1368 52 5.4.L.. 137, e b Hast

ih:'l‘vi:zu;u :u;;::;}?ﬂ (3),&/\ 67 m nt 78, And‘l'm nh:: Plv in R Y. Persotams,

el Rase 293 (AD.
1951 ) SA
b )3 G e, 1R Bl

0

5655 Monkorv. S, 106¢H) ERL LIS (T
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account? as may the extent to whish inadmissible matier Js contained
atond o atier js contained in the
Spotion 243 s clearly concelved in the interests of the prosecutior i

it e pit ju at tha trial the deposition of & Stht witves ar 1 prisacuny
examimation. Whethe the wording would permit the prasezution 1o put in the
degositian of & defence witness Bas been doubted,S uless of course & 1o fh
deposition of the accused which is roceived os an amission*Fn 5. v. dndrewsy
the defence was permitted at the trial 10 put ia a deposition from a Stats witness,
a course appatently already peri:itied, though the report is unclear on the
‘poin, by the Appeliate Division in Masia v. 52 The defence was beld enfited
1o inyoke The section to put in the deposition of a defence witness in R. v.
Mazibuko? The desicability of giving the defence the seme facilities o5 the
prosecation is clear from the poiat of view,of poliey® but whother the strict
ording of the section is susceptible of such an application seets doubtful, and
the possibility o this being permifted under the common-law exception 45 set
out in Lensrel's case above is & Bkelier one

7. Adsmissions

Uniil Wl adms- the trial,
a waiver of proof by one or other party™® informa! admissions made out of
court, which cover statements and conduct by a party incousistent with his
allegations, ate fendered by the opponents as evidence against that party, Like 1
ather such evidence an admission is not conciusive proof; it does not shift the
legal burden of proof to the party ngainst whom i€ it tendered, 20d fo it
mey sot be belioved by the courti?

Statements by a party which are admissions are received as an exception to
the bearsay cule, the vationale being that no one woutd belikely &0 speak against
Himself paless the stutemeat was frue (a formulation apparently influenced by
the declarations against interest exception to the rule against hearsay). Certainly
e camnat object to evidence of s own statements ot (< ground of urcelisbiity
25 not having been made on onth or subject to cross-<xamination. The guarssitee
of reliabilty is not present where the statements are sel-serving, and tho accused
cannot therefore load evidence of his previous statements which are favowrable

g e
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1o his cause:® IF, however, the statement contains bath self-serviny
matter, the prosecution may not extract and prove only the. lnmr{l';“md et
el t ittt 16 WAL satemont be praved e e of e
1gke into consideration both the i mcnmmmry and the exculpatory pertons.
“The statement noed 00t in consequence necsssazily be acoepted or rejected as a
whole, fot it it competont € ind the imeriminatory portions mows comvincing st
 because there must be the guarantce of trustworthiness, an equivoesl
ovment or one which s ot unambiguously unfavourable is not adrmissible as
an admission, thongh this docs not mean that 2 statement intsnded as excnle
Patory cannot rank as unfavourable if the context 50 characetizes 1L What is
Tequired is that it be an unequivocal acknowledgment of a guilty fact® For the
same reasons of trustworthiness an admission must be narrowly canstrued 2
It is not necessary that the accused have interded to communic. his adverse
statement (o anyone else. What ho is ousheard saing to himerIf2 or his eatries
in his privare diary. are no less admissi
A furll\er et ofthe party's being isabled from oticting oy amel.abuny
of his own admissions as proof of the fiets it £ e
rclusionary rulcs which might stherwi aprly aee overatden wheos o
ulmusmn s tendered. Thus an admission is not excluded becauss itis obviously
earsay, 5o that a man may be taken to have admitted his own age™ o
that of others The rale against evidence of the sccused’s bad character ar
previaus convictions would not exctiide prool of his admission of such fects
Bnd an admission of the accuracy of a copy would avoid the Tule requicing
primary proof of documents Witere the accused has no mesas of knowledge
of the facts his adsission is stil zeceived, though itis of very Jittle weight ¢ Bt
the accused's admissions on a charge of bigumy, as to the validity of 4 maeruge
contracted under forcign law, have on occasion been rejected, as only an
expert could form an opinion, and in Vau Lutteveld v. Engels® an ﬂdmxss{oﬂ of

1 S 1900 493 O Nl ol 1963 5 S0 S cpion
i i dl i e o Contsn: St hove 5 808 S
X %’lm‘(lﬂ?} ’cé?s&»f iy R s “‘%mga. 558 026 2.
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pateraity was rejected a5 it was not @ matter on which the ma
any pessonal cortainty. 0 cotld have bad

7.1. Proving the admissibility of @ adwission

Aduwissions made by the accused are only admissible in = criminal trial i
shown 10 bave bees voluatarily made, and not induced by the p{:ip::tﬂln‘:"
advantage o disadvantage held out by a person in authority.

The onus of proving iha! these conditions were satisfied rests upon the
prosecution,® which must disclarge the onus by proof beyond  feasonable
doubt. The circumstances are to be adjudicated upon at a ‘trisd within a trial
before the judge sitting alone, in the ubsence of the assessors.™ The defence is
entifled to lead cidence in rebuttal On this issue* The amount of evidence
secessary for the State to discharge its burden of proof veries with the circum-
stances of each case, The voluntariness of a statement ntended by the acensed
1o be exculpatory may be taken to have been proved where it s not chalienged
by the defence and the circumstances of its making in themselves suggost 00
other inference,® but where the statement js prima facie incriminatory direct
proof positive that it was voluntary and uninduced may be necessary. Should
the statemesst be admitted initially the judge retains his discretion to exclude it
subsequently JF circumstances later emerging cast doubt on its admissibility3*

The issus of whether or not the admission was made at l, s, like that of its
truth, one for the full court as trier of fact ¢ The truth or falsity of the aderission
is therefore not sormally & relevant inquiry at the trial within the triai, unless it
s inextzicably linked with the issue of voluntariness, e.g. becsuse the acoused
alloges that ot he bt his interrogators were the source of the statement?

The fact that the accused is ot believed in his denial of having made the
statement 5. sl does not of course relicve the State of its burden of proving that
the admission was free and valuatary,® though 2 false denial is a dangesous
argument for the accused s it may felf beavily against his sredibility. Where,
however, he was ind ission, the sejection
of his versian would not normally oblige the court to specufate as to the possible
existenze 1° other inducements Rot raised by him

The making of the admissions in the terms or to the effect alleged by the
prosecition must be established by the prosecufion just as with any other
evidence. tendered by it. Tt is of far more weight if the lpsissima serbg of the
accused can he proved, but even admissions cbtained in question-and-answer
form are admissibles®
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The inducement may emanate from a person I
nuﬂmrny aven though it is the accused who irst mentions
uﬂwmty lmly acquiasees in it (R ¥e
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72, Freely and volaarily e wikout e nfence

e s n0 agrmment oo e suorites s 10 hther ths contions of

admisibiy for edmisi by the danger
pracured o ¥ the eed 1o oy Any poseble e
Do ac in elaion t0 the invctgacon of enmes® b e pomomes
banclearfom catly on that an oo fored o e win by te iy
«of hope or the torture of fear comes in so quest N2
shou not b e i evidence Guestionable shape'? diut it

‘Whether the admission was freely and volustarly made is & question of fact
to be answered sub]u:lwely from the point of view of the accused in each case.
The fact that aa improper inducement was offered which objecsively might have
induced the accused to state what Was not true is @ relevant but ot conclusive
ndication of its subjective result upon bis freedom of volition.t*

‘An inducement to make an admission i improper if it em.r3ted from a
person in authority who held ost sorme advantage o disadvantage which would
eesult if an udmission was forthcoring # Who s & person in authority for this
puzpose is fikewiss (ested subjectively: it must be sotmeane whom ths accused
lieved, rightly or wrangly, 2ble to bring about ar inflssnce the (hveatenad
dlsadvrml_\ge ‘or promised advantage. $6¢A could be & potice offices, & headman,

he necusecs mployer, aad so forth, and the extent to which, if at all, teSEdSe.
fovatved i the offonce, .. 24 complainant or 2 invesigating e, s vt
it ony 1y the exnt 1o which the accused might bo expecied to have

garded WAAX persong in authority. ¥ An inducemient may be held to have
manatd from a person in authoriy aven i T wes not commaricated 1o tae
aconsed directly by such person, but through an intermediary.¥”

"Ap admission elcited by violence or il szeatment of the accused is a priori
inadimissible Theeats of some disadvantage which will acerue to the actosed
i he remains sifent,% whether or not the disadvantage relates to the course of
the proceedings against him, ore cbviously Impraper, and a mer invitation o
petk or an exuoration to (1l the tcuth may 4o in the circumstances carry the
implication of a threat or promise of bencfitd An admi.Son obteined by
trickery is ot appareatly inedmissible.™ Examples of improper promises of
benefits, which have fed to the exciusion of a consequent admission, are 2
promise by the police that they would take the aceused to his wife to brsak the

@ Authorities are collected in (1268) 85 S.4.LJ, 246 at 252,
# RV, Warvicksiall um;"; :n Wz.sz i o Duteh a v to the same elfct—
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nows of his arrest ta her personally.® a promise of s reward for returning th 4
stolen property,® or an undertaking by the ccsed g the Y
oot . The Tt that the ot el amployer (0 homp s v
‘om 10 speak is ROt construed as presenting it fram having nd ' 4
voluntarily made.5 In several early cases it s el that 1. 5,::?;2:{::‘3“:' : 3
 mado on oath,” unless, apparently, i the oath wus sworn voluntarty s
The sceused's intoxication at the fime of the admission does not in itself
prevent him from acting freely and voluntarily as long as he was not too druuk
1o know and appreciate what he was saying® The degree of Intoxication will N
also affect the weight to be given to the admission.®
“The effect of poli oning of i o of the accused bis requent]
been discussed by the courts. The mere fact that an admission was eliited by
questioning, subtle or athcrwise, docs not in jtself mean it was improperly
induced.® fndeed, questions can hardiy beavoided by policemen invesigating &
crime, and 1t is very often to the advantage of a suspect thet hie be given the
opportunity to clear away iF he can the suspicion of his guilty implication.® But
the admission will be rejected where the effect of the questioning was to trick or ]
bully the accused into makiog admissions whether by the use of questions
designed to put wosds into his mr.:th, ot by bringing pressure to bear which
corrodes his free volition, even 3f s fulls shott of *third-degree’ methads.
The effect of the intetrogatian scaa, OF COUIS, & question of fact, but praof
of a prolonged interrogation muy rrake it harder for the prosesution to Peove
beyand doubt that the admissinn was free aad voluntary. ¥
‘Proof that the police behaviour fell withix the defined limits of prop:s
ot conclusive as to the admissibility of an admission so eficited. As Inges C.
said in R, v. Barlin® legal principle is not sacrificed to administsative reform,
and the rejection of improperly obtained evidenos is got one of the methods used
to discourage misconduct.® However, in 1931, at the request of the Minister of
Fostice, a conference of judges drew up the Judges’ Pies as a code of cunduct
%o guide the police in their dealings with suspects and accused persons, Theae
Tules, which have been officially issued s administrative directions to the poi 2,
ate not designed Lo restrain the pofice from investigating the commission of
offences o fram narrowing down theif investigations (o one or other suspect;
but they stress that the police duties do not include the function of elfiting
evidence (yom & suspect which may then be used against him, by conducting en
faformal ¢rial whereat the accused’s guilt can b established without the sufe-
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guards of full judiciat process bcmg ‘abserved. The basis of the approach s
Suspects and accused persons may be given an OpgOTtURtY fo cleas v
or explain away apparently i mmmmaung facts, but that they should always be
cautioned as to their right to remain silent snd warned that * vl they sy ma
e used ageiast chem. The Fulltext o the Judges’ Rules e i

e = put by potoemen g
nceraed in uvesaation, w
it adomaistersd. Hastion, w belng

o is

which may gnd i ol i lnocsne, 8, or sance, uhero e s o
poseson o groprty sumete to ave e ol o of st hm"x:h
crime, or

Qm iy mied. ,
person suspeum should ot
G The ca beudlr'.\nulcfed in terms of rule 2shoukd be o iclosing offect:
“famapole i
thing you can el e o Il vt e et e o
whal you

Where thece \sxn)' special matter a5 to which an expiunation s desired, thy offor shoukd

s T may fave o artst you
hould 'bevnl toa
wlmwrms of rule {73

tunteer

ke n ‘but he should first beuuunmsd

e ercly by regson of no cation having been give. piot 10 he
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5 The cntion to be adaiered o @ prsn T tads o o e oo
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furnish each of the other persons wilh & Copy of such statesem i

s o don by the ol o i oy e ploab ot o i b

‘aatson furnished, Unes och eron sl e L and desis i 1 b vee

e . f om0 fornshed s 10 ke Yolunary s st 0 oy vl

Being purely domestic directives ta the police frrce, the Yudges’ Rules do n

‘have the force of law, and a failure to comply with them will 50! aummnuml‘l’;
tead to the rejection of an admission, nor will compliance pecessarily lead 1o the
teception of the admission.*" The extent to which the Rurles were observed by the
police may be & potent factor in persuading the court to admit oc reject an
admission, but the issue remains one of fact. Was the eccused acting fr:ely and

yoluntasily? Th s o 3 esuton may s
but ot circumtacces moy well negale or overide s ol The Tudgor
Rules do not apply to invstigptmg officers of other goverpment departments,

‘but the presence or absence of a caution could still be a rclcvﬂnl factor.®

“The same principle applies where sdmissions have been eficited by two or
more accused persons being brought into confrontation. Compliance or fion-
complianco with Rule 0 of the Juces’ Rues i elevan but o conluive an
the question whether the confrontation was an improper inductment preventing
b admisions from being held to have been fecly and voluntarly mnder™

7.3, Statements in the presence of a party
0 acousatory statement wes made by anyone i the presence and
hearing of the accused, the form of his teaction may bo such ssto give ise (» an
inference that he ageeed to what was said: his behaviour in the face of an
sccusation may amount 1o an adoption of the statement as his own ndmxmon.
o campi i acob v, el el ion based on an alleged seducti
o Sachv it whs the pIATHEITs fatho asked the dlendant 1
- seongie o i prgnaney, e dledand e, g is e, o
cemained sitent. ‘T cannot believer, seid Tin 3 1,7 ‘that an innocent ma
beaing (o the it ime 3 lte Carge of hat characte, would emain et
“The mere fact that an accusation was mad i not i itself admissible,” ueless
it QHIOUII'! to nothiny more than an act of identification.™ Shndmg alone, it is
pure hearsay, Only where the form of the accased’s reaction is equivalent ic an
admission’™ Is the accusation received, 4s introducing and expsining the
response. In order, therefore, for an admission to be shown, thres things must
be establicnad, um addition to proof that the admission was frecly and voluntarily
rande in s, cdwace with the genoral principle of admissions™): (s) that the
“ R, v. Folia T EA S (A R . K BB ESA T (D)
"a KV“Z“M’#:‘}M‘(’)LD ¥753 !9‘7‘?”5A O
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accusation was made in the accuseds presence and Bearing™

el 8 not evidence of this fuct/4 Lness ho was awats of 1 i s o

got be a response to it. Thers appears 10 be o zuthority on the poini, but 1o

oubt it must also have been made in a language e ndersiood: (m Jhatin e

iroumsances somo explanation of denial coud kave ben expectd of

inocent man and that the acoused was afforded an opportunity

an explasation or denial® If at the preparatory rxnmnuon!{h: ooy wch

notat once deay ¢ him, naturally

dmwu face te decorur of the ‘procecdings would preclude the opportuni
s0.% Fusther, if the accused is cautioned in terms of the Judg:;?onmc:zym

o u uat abiiged to say anything, and he dacs ot then Geny the acometion,

(©) that the acoused’s reucuon is mdlcanve of gbilt as ot being such a denial o
explanation as could be expected of a mag. Bonvlneerl of his innocence, The
eon may ‘e sxpeces werds of SgFoemenCA comduoy® ot appropriaty
circamstances, ilence.: A denial of the accusetion which is not befioved may
2lso be treated as an admission.®®
In R. v, Norton® the Court of Appeal held that these three requirements
must be established to the sutisfction of the judge, sitting alone, who mey
entircly pravent the evidence ﬁem ‘going to the trier of fact if not satisfied on tbe
pomt. ‘A diffecent procedure, however, was presceibed by the House of Lords in
o o and b boea appmved in Soiith Africa:® the q\lestmn whether
tbe accused’s reaction
by the trier of fact, and the function of the judge at the trial wlthln « trial s
simply to determine whether there s sufficient evidence on which it could
reasonably be found that sn admission was made, If the triec of fact then
concludes that there wes no admission, if must dmegud the evidence entirely,
ince the mere fact that an sceusation was mude ray cause prefudics to him in

7 Ry, Melosans, 1957 0)S.8. 639 (A DAt SIS R v ogt, W16 GED. 45: B v direy.
1958 (2) S.A. 76 (E) 3t 81. Io R. v. Botha, 1917 T.2.D, 380, the Court infereed & o
o s e in bul this declsion

et
TR Mdnaan/, 1951 (3) S.AA 639 (AD.3.
::l .\'Nl: ‘71.951”11 (151 ‘IWC.(IP;D. 265 (CLA) 8t 272,
nEy . Mas) thelele, 1944 71 at !3, R.v. Patel, 1945 A.D. at
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foe the court to pesmit the ‘cross-examined on his siknce afier the
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the eyes of the assesors in spits of an instruction o distogard toe evmnw

;T“x:&ﬁ,z&m" o e e Pttt n oot -1
‘Where a person in the prescace of another makes a s
ot othe 35 wel a5 of nsiead of imsel, o the griniine o sy B
admission the other's reaction may make it his admission or confession s well.
For this reason, the courts have frowned on the police pructice of deliberately
enginesring a confrontation between several accused or suspected pessons witk
the object of efciting either a confession from each or a statement Tom oae
which may then be used against the others as having been made in their
resence.® Such & confroutation is in breach of Rule 10 o7 e Juages’ Rlee
and as with the other Rules, contcavention may result, though it will not
automatically result, in the rejection of the resuifing evidence. Even whete
aditted, indeed, admissions so obtsined have been held to have litde i any
probative value.ss

14. Admissions by conduct

Genesally, any previous behaviour of a party which is incongisteat with the
stand taken by him at the trial may be taken into account as evidence against
‘him. Many examples of conduct loosely regarded as an ndmxismn would ‘more
properly be classified a5 sircumstantial evidence then as implied assertions
falling under the admissions exception to the rule against hearsay, in particular
where the coaduct is not intended to be assertive. The indiscriminate use of the
term “admissions by conduct' to cover both types of conduct has resuited in a
Tack of consistency in the decisions as to whether there must always be proof,
as with verbal admissions, that the conduct wes free and voluntary. Usually,
‘however, the nature ol'me ‘conduet itself postulates prima facie that the accused
was not induced so to act.

“Thus in R v. Barlin™ Fanes C.J., in treating a false cxplanation given by the
accused as an admission, laid dows: that it should not have been admitted uless
first proved to have been voluntary in the sense that it was not indused by any
promise or threat; but in most of the cases where the accused’s false explanation
has been taken into account against him this point does not seem to have been
adverted to at all.® On the other hand, where a schoolboy chasged with erimen
Injuia in writing obscenities on a blackboard was made to write out the offending
words, in the presence of the potioe and the headmaster, for the purposes of
Farnishing a comparison between those words as written and his ‘aandwriting,
the sample so obiained was exciuded as having been obtained by compuision.”

50 Ry, s 1914] 0.0, 45 (L1, )(-: % po5,

mmz Sa "’ss?'dw sl?;";LK i )
) BT SR v s o ntation o oum to b been ot
nmrmnm o

e
“ Per Yan der He JA, jn R. v. Kuzwayo, 1949 (1) S.A 761 (A.D]al 769,
- l.g‘l:;neissm’n:m'."oasv.\mxwr”w SEL Y
( Y fion, 1923 T.2.D, 328; R. v, Beanet! (1), 1940 G.W.L 13 R V. Tshabalals,
ANZ T P.D.

WR'Y.B, 1931 OPD. 135,
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Anmllarnppronch was taken in England by the Court of Appeat,
‘Otiser examples of conduct by the sccused which have b’ ;zﬂ.:i;ﬂ;s
admission by conduct are his sttempted fight When apprehended,® his efforts to
o el
St iy i ot 1 coverag D T ferces of e s o b
affered to persuade thz complainant not to pursue the charge”® On the anaiog
of Hight, the accused's attempied suicide after artest as roceived tinder th
heading in R. v, C! Payments made to smaintain a child were construed by the
Appellate Division 28 an admission of palsraity in Gis v. 5.2 Even the possession
of ietters—whether proved to have been auswered o not—may in appropriate
circumstances Support an adverse inference. For example, a fusband's careful
collection and mcnuon uf Jove fetters refering to his adultery wth th: I=l|=l»
Soriter his adulery in
Thompson® A pnrly oo baoks ofsecounE e fconte sidonss st o
A party's fallure fo answer letters he is proved to have received may also
asnount o an admission of the contents, i fhe irumances 5 repudiaton
would on“marily be expected from one who disagreed. To what faference the
iscumsiaaces ate appropsate fs & question which WD vary with the fasts of

every oase,$ and ell be loss
in @ crintinal case than in 2 civil trial, The adverse sircumstances are, saturally,
greally ‘where ther: i than

Spon receipt of 8 letter, &g, payment of & sum requested in the ltiee may be
1reated as an admission not only of the amount but also of the cousa s stated.
in the request.t
5. Vicarlous admissions

Admissions are generally receivable only sgainst the partly who made them.
Thus, for example, where the acvused i charged with knowingly having (uewcd
stolen property, the fact that the property was stclen cannot
tendering in adinission by the accomplice o the theft! The principle applis -
less at @ joint triat: & confession by one accused is not evidsnce against any of
the other co-ascused® for any purpose whatsoever, fiot ever to provide corrobo-

" jots) VB FKB.SLCCA).
R 119 EDL, 194 Skegfy. R, 1928 VDI H M10)
"M ey e o, Gt oy Comiany (5] B, 314,
e e o L e o S, 651 WA
R tieh lxszk) ez also above, un A

‘S¥hitaker (491433 K.B. 1283 (G z;[;). Saunders v. Sawnders.

119651 2.
& Naik v’l”ﬂ ,WZJA.
*Falis to 3l s 1 mdme-"uul Aoty st 1 U
n.l n un IS&’BTI cre V. Wllm (1“7}
S N L R. aﬂd Faure, Neethiing ampﬂ""l B!y"l("?ﬁ) 128, ‘."B. Im 10
Mm rty's version nfl\mllnllﬂ s, se¢ Stutie Co. |91|
o e B ke v, TP, 335, Seedni v o
wsz R S E o o ot et moter ot 5 e .n=.,..n7 s
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e o e ExeaSUTRL s b evidetse SR
’Mm 1940 4D, 9,

1
i
{
i
I
!




126

o
e e of e ol that e somrface in adrmissions m

ede
co-socused gan be ignored, as each need only be considered in vml:x’:m as
evidence against its maker® As, however, tere i a real possibllity of prejudice
rtsnllmg fromm such a situation, there shouid wherever it arises be a separation
of b

‘general categories to be distingui ptions to the rule
it o sl ofa ‘party are evidence against him only X

(a) Where there has beea a pre-appaintment of of a refefat to the maker of the
statement by the party against whom it is tendered, ¥on Rooyen v. Humphrey'®
provides & clear examplo of a refrcal The partics 1o the action having beea
concerped fa fite which had
fu5d o the plaintffs, the defendant, being waable to spuk to the matter of bis
v gersonai Knowiedg, pu Forward o of b employeos s perons 0 whor

frsto As he had himself nominated
n.:m to spealk, their statements were foceived against him,
where the maker of inted in advasice

to speak on the party's behalf, whether or not as part of ather duties he pecforms
for the party. In this category have been held to be an accountant who s
appointed by the party to keep his books!® o maks bis returns to the revenue
officials* a stationmaster with the power ami duty of teporting losses of
propecy froms the railway company’s custody, 1 and a scout or look-out deputed,
Guring the commission of  crime, fo give warnings if dotection seemed immi-
sent3® On the othes hand, a barman®? or housekeepe® have been found not to
‘have such authority to speak on behalf of their employers, nor normatly haz an
officer of a company authotity to speak for the company ® In all such cases
there mustbe proof of the pre-appointment before the admission can be received,
and the admission itself is not evidence of such pre-appointment
The existence of the authority to speak is  question of fact in each case, 1t
smust have existed at the time the admission was made, ot necessarily at the
time of the events. (o ‘which the admission refers,? nor st the time of the trial in
which it is tendeced
lmz;&';’:’:;:)m AR5 W56 . v. Neongsa, 1996 AD. 101; R.v. Ursanyl
1V, § 1069), approved n Bates v. ¥
u 66 G) S.A. e B arior A S (IO 5 54.£ 16
1953 (3) = 3?.“1‘9’}’5%?9 £39; R.v. Govey, 1929 C.P.ID. 5B, R, v. Wingfield, 1958 (3)
Wg, (sﬁ‘:}u o Erlefeh (1), 1950 )SA. 591

().
24 Kok V. Fitrness, Raibway Conpany (1874) LR, Q8. 463,
x5 FE D, S0 A il o ot waring e i i

5.4

« oty what he says o 0 thid party.
°3‘§L’9"§'12du:31§§ B T P};ﬁd“m &) Sx 378 %

jvate Re ﬁlmiﬁl Hotel ¥, ( ) §.A. 495
R eheta G 1981 CD, 103, 1D U o 40, .
iy & pmmdwa D 397 I Q(Dv 1 {913, i k oven “ 'Iw were: l|w in his
; P“mh I“Mh"mni Broonte G Miing Co., Lid, 1934
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(6) Wiere the party has subsequently adopteq as bi
e P 3 s et s s e
action® o 4

(¢) WheFepthere & “rivity or identity of interest between
statemeat and the party against whoum it is tendered. Such pngn‘:y:lux?:n;: e
form of either privity of obligation or privity of title. Whether there is such &

privity s & matter of substantive Jaw, nol of the iaw of evidence, and it is
therefore South Aftican and not Erglish law which determines this.

Partners who are fully Liable for each other’s deliotual or contractuad acts
within the scope of the partnership, would be affected by each other's admissions
concerning these matters;*® and a master's vicarious Habilify for the wronghul
acts by which his servant renders himseif also personally liable, means that the
latter's admissions are reccivable agaiast the former Privity of title would
cover such as exists between a past and present owner of Jand, as to its boun-
daries, 7 between spouses married in community of property in refation fo the
joint estate® between the deceased and the executor of the deconsed’s estate™
and between an insolvent and irs trustee® in relation to estate transactions. On
\he ofher hand, the insolvent asd his wife would not necessarily be in privity of
‘atorest,  and vor is a mother in privity with her child so 8s to make her
wmission of aduitery evidence mgainst it on the issuc of its legitimacy.” A
sreditor and his debtor may in exccution proceedings be in privity of title
segarding propesty attached in the debtor’s possession and, similadly, an
nkaivent aud s eecitor, 5 against the frustees

7.6, Co-criminals: conmon purpose
Where severat persotis have asscciated for an anlawful common purpose, the
statements made by wny of them u pursuance of the common purpose sre
; ] 1l of the oo ariemigal

ase Seing tred. This s not steiotly speaing & fors of vicarious adumision ™

i.e. statements as aets performed in pursuance of the common pupase.®
Statements made subsequently s pure narrative, not smounting to acts, or
Statements (whether acts or not) made for an individual not common purpose™

7. v. Rolsun urd Pother, 1937 (2) §-A, 881 (W); R. v. Milne and Evleigh (5), 1950 () S.A.

3 Botes v. Van Deventer, 1965 (3) S.A. 182 (AD.) at 204,
" R V Levy. 1929 AD."312; Taylor v. Budd, 1932 AD, 326.
am Devenier, 138 (3) 5. A TBLAD). TR e .38
U’E’RMVWM.WHE L.4 L Roux M.
‘mlzﬁ fsev, Grmld”lw A. e
il R l919 40 NLR, 92.
- N:iv“v ,"’m‘"! E’ ﬂ WM( ) ‘Naturaliy in bhﬂ insclvent’s adimisslons af
sequestration ek yrivm i st oty . Emate Yo der Westhises, 5%

o P e
* Mitel
Gleneagles Far'm Dairy v. Sthoombee, 5‘9’47 (@) S.A. 86 (E). The desision in Cnllz:‘m v[
ﬂlﬁn Goverpment. 1?21 'GP, 33, that 4 surety and & principa] debtor are ot in privity of
ub"'}‘llmlm 'l.; By ° ul‘;‘ll ED.L.265
- state v, Vermoote,
bl &a:ui,d‘l.llu IB!S A_D 105 al 315, )L M Ier, 1939 AD. 106,

v, Rase, 467: «
SR mmmry'éﬁm)sqn lzs.usr:mgs & SLODH, s s (0.
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cannot be received under this heading and are admissibie

oaker, wnles {5y can.be brought under one ot oibes heatis <t Mot
admissions proper, 2s discussed above. An example of an execu(we’ 5|ntem=nL
is furished by R. V. Mapet,® where the necused was charged with the murder
of e Insoard. The prasecution case was that she had deped m 7 to hire

sage two men to assume the task ot oaly copaticuted s

e oy ertminal tramspofion but wers eociet against the f;’;.ﬂﬁfﬁ":s
define the scope of the common purpose and to dentify the petsons thus
criminally associated.® In Mawaz Khar v, R the statemen(s received were the
joint fabrication of & protective tissue of lies, indicative of the common guilt.

The statemeats of one crimsioal are only received against another if they were
acing in concert!* but this does not mean that there must first be full proof of
their cn nal association, ofherwiss the seasoning becorues cireular Wit is
sequire tat th
and the ndenmy of the conspitators should have been Anally proved, How this is
achieved is for the decision of the trial court, which must kesp control of the
ovder in which evidence is presented 1o i, and determine whether a foundation
for receiving the statements has been laid by sufficient prima facie cvideoos of
the conspiracy.H The cotrt may even accept simply the firm assurance of the
prosecator, as an officer of the cout, that satisfactory proof of the association
will indeed be tendered in due course;*® but in view of the potential prejedice to
the acoused that will normally prevail the coust should as a rule first be satisficd

is a real possibility of the other facts necessary ultimately being
17 suffcent proof of the assosiaion s, n the end, not fortheoming, he
it taken i t ther than their maker,4

8. Coofessions
8.1, What is @ confession

Confessions are a specles of admissions but require separate treaiment
becauss they are regulated by smmm Secton 244(1) of the Crimial Procedure
Act provides that a ‘confession of the commission of any offence’ shall b
admisslble when tendered in ovidence against its maker, subject to certain
conditions as to the circumstasces of its making and recording being shows to
‘Bave been fulfilled, Before these conditions of admissibility arc dissussed, it Is

56y 10 cxamine the meaning of ‘canfession’ as used in the Act, since no

statatory definition of the term js provided. It will be secn that hete as wm.
ather n3pects of subscction 244(t), # narrorv construetion is applied by

SETLSE LR dew (CEAY; R.v. Letbvad, 1944 AD. 253
o SR Bard oS GO 6T (A DYt
‘\ym])..c . 453, ussmmr»:x BEC),

i€t faling ot e Sending, i o S (R,

e éven
pham, 1958 (2)
R A 373 01285, K. v. Millr 1939 AL 106 8 118-19-
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caur, 5356 m estict s lmlc s possible the applicability of the common-law
vules govern!

T £ v, Becker, De e AL considered the use of the te

om ‘confession’
wherever it appeats in the Act, and concluded that what the legislature fntended
ta denote was
“an unequivocat pcknowledgment by B o ivale
“an oo sckoovledgre e aecused] of his guilt, the equivalezt of 4 viea

Several statements by the accused on different occasions which laborous
pieced together may lead to the inference of his guill, do ot acsount (o 5
confessian. ithin: the meaning of section 244, unless they ate so linked together
by circumstances that they in effect constitute one continuous statenent

A plea of guilty to the chasge, even (f fater withdrawn o entered £s 2 plea of
not guilty, is of course  judicial confession of which the court may tako

1t follows from the definition given in Becker's casz that to be a confession
there must be an admission of every component element of the accused's guitt.
As Wessels J. put it in R. v. Van Veren5the accused aust have said in effect,
“f am the man who committed the crime’, This is not a test which is easily
satisfied. An example where it was is R. v. Hoffnan,®® where the accused was
charged with failing to cbey & government notice directing him to hand in his
. His statement that his rifles were expensive e and b was afaid he

would ot be paid their full value ws beld to be a confession since it impliedly
admitied both the failure to act and the necessary arimus* If, however, the
socused’s statement §s at all capable of a rational explanation other than his
guilt, it is not o confession, For instance, in R, v. Lepulo, o charge of theft of a
sheep where the accused admitted the tKing, De Bwr J, pointed out that it was
still open to bim 1o set up the defence vhat he did not intend to terminate the
owner’s rights, o that he thought the mmpllumm would not object fo his
shoep beinig takea, Thus aa sdmission in or of an essential fact,
owever przjuﬂici;\l and even if conclusive o gilt in the light of other umm\

ot 3 confession.® for is an admission of the acts reus unles:
cuuplul with i admisson of mens rea® i ths i un clemeot of the ooncee

Vi Verer, IR 20300 221 approved i B3, Becker T35 AD. 167 at 17,
‘soc. 273 of the Cricninal Proced

w159 A, 161 at 170
R¥. 6 O.PD. 203 8t 208. CF. R. v, #illiams, 1931 ED.L. 205 R. v. Burgess,
e hsL 26 ),
. Kimalo, 930 AD. 199 21,202, 207,
=- mx-r PD. 18 at 231, approved io . . Becker, 1929 AD. 167 at 171.
1 148 (43 5.4, 154 (T (charge of miscegenation, woma's sta
s;-, Y o S iotct? b 5 A confasony: v Busier, 19 o tl)
gy o (N) (charu SOty ml(m&xng dagsa, actused was hl
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Thfs is sometimes phrasect as requiring an admissi
chirged bt alw of the unlawiulness of hat condet, “::O::{m‘:.fp:;:;;?ﬂ
provided by 5. v. Motara® The seor 1, a nos-White, was charged with
unfasefully occupying premises in a place which kad been proclaimed. ) w,m
gevup area, His siatement, T live here', was held to fall short of 2

aithough thers wes other evidence of his race and of the pm}amalmn of e
&xu0, since he had not actually stated, ‘I live bere iliegally”.

A common problem in cases whee the charge consists n or has as an element
thi: uplawful possession of asticles or substances, is the classification of the
aocused’s »mission of ovmership. There have beer provincial division decisions
Both ways,+ but in R, v. Kwmalo and R. v. Xulr®® the Appsiiate Division
anpears to have held that on such charges & mere adimission of Gwnership is not

per e a confession. The problem in the form in which it has adsen i e
A])pclme ‘Division sannot, however, be considered apart from the broader on
of the interpretation of a statement which s not directly or explicidy a contn,
sion, In how far can the ¢i.cumstasces in which the statement was made lend
confissing significance to the words used? As mentioned siresdy, the fact that
in the fight of other facts known at the time or subsequently proved, the state-
ment is eunclusive of guift, will not make jt a confession® Bt some circum-
stances have been held to affect the interpretation: the ciroumstances in which
the accused is found, as in R. v. H% & miscegenation charge where the couple
ere found by the potice in flagrante delicto, and the woman's statement, ‘Oh,
you have caught s red-handed”, had clearly to be related to haz fact 10 be
mesaisgtul; the circumstances in Which the propecty which Js the subject of the
charge is discovered, since if it would appear that someone other than the

acoused is responsible for Jt, the accused's claim of ownership may be an
assumption of liabiity:#* the charge s put to or uaderstood by the scoused may
have 1o be referred to, o ascertain Whether his sidtement s a reply:# and
finally, the words used in themselyes, so that a mere admission coupled with a2
offer ot request to pay an admission of guill may be converted by that
addition into a confession. An cxample of the last kind is R. v. Burgess® a
‘murder cherge where evidence was tendered that the accused hiad telephoned
the polre station and asked them to send a policeman as °T have shot somebody”
jssion of the shooting alone wauld not have been a confussion as no
ddenu—e 2. accident, provocation etc.—was thereby negatived, as they

11960 @ 8.4 58,7 Sog, v, K., Wil 1 1931 ED.L. 205 g6 207; R. v. futes

1935 &, (Zl m 5¢ 8 “Fbe conchusion In S. v, Geaba, 1956 (4]

Sh. S (N). Sppears o b owt o lime < il s onts.

= Suct ' adason wis eld o be 8 conesion 2 X, v £ do5; 5

el 3998 C.R. 75,5 v, Gunede, 1963 5 X 349 09 and um e e ol
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‘perhaps might have been hiad he said ‘I have murdered .
i words were coupled with the Tact of the oloptars soerester oo el
iqnnslig of t{m'reclpi:\s of &:‘ﬂd call, the acoused must have meant in eg'ic( 10 give
up into custody, and in the light of the cs .

et to mn[mizm ight circumstences ¥ statement

‘Burgess's case is mot authority for regarding a confossing intenti
roquired to constitute 2 statement & ccnl'hsiong. “The test ?fnu:e :&?&
acoused intends to admit that he is guiliy, but whether he intends to ..'mit facts
which wake hig guiity, whether he Tealizes it or not’® IT all tu:. essential
eloments of the offence are admited, the presence of aa esculpatory inteation
will not prevent the statement from being a confession.™ On the other hand,
statement falling short of admitting @ the clements and which i purcly
exculpatary in intention is not a confession however prejudicial lts effct, As
Innes C.J. put it in R. v. Barfin no outside factor can convert an assestion of
innocenos iato a confession of guilt. An explanation fouad to be false,® or
found o be contradictory of aother explanation given™ is therefore ot a
confession; the same, of course, applies o statements completcly deaying the
commission of the offence Most exculpatory statemenis naturally are sither
denial of an essential clement of guilt or postulate a defence, and for this
vesson slone would fail to qualify as confessions (though the assertion of
mitigating factors would not prevent the statement from being a confession™),
For example, in K. v. Hanger™ the accused was charged with theft from his
employer, Lennon, Ltd. On being arrested the accused stated, °I do not look
upon that as theft. 1 taok the things to supply {R] who had to pay me, asd w}
I received the money from [R] I would pay Lennons. I hokling that this did
not amount to a confession, De Villiers J.A. reasoned that it was exculpatory as
clearly repudiating the intention to steal.

“A retated question is presented by the situation whete the acoused's statement,
s exculpatory of the offence chasged but s incriminatory in some other respect.
Tt s clear that, on any charge. @ statement by the accused to {he effect that he
Was a socius eriminis to that offence—again usually made with exculpatory
intent-~is a conession and tho canditions of adnissibilty in section 244(T) must
therefore be satisfied. 1t also scems clear that where the statement is a0
unequivocal admission equivalent to 8 plea of guilty to a lesser offence of which
the acoused could competently be convicted on the indiciment (&5, a coafession
to assault where the charge is one of murder), it sauks as a confession a

e
TG 1 n v, K, 1953 01,0 28 5.0 Sl B v g, 952
S 61 (T at €55, a0 . v. Fakkler, 1956 () 5. 145 (B) ”
. Ko 1933 EDL, 293 & v, Kew 1830 WALD. 128 R v. e 1956 @
A;x;zéxb. 459 at 462, See, also, R. v. Hanger, 1578 AD. 459 2t 463; R, v. Burtor, 1946
778 o 7980,

e Ry, Matesine, 120 EID.L. 198; & v. Bl 1936 AD.456; R.v. Magers, 141 @)

s S

T eg. R.v, Vosloo, 1941 EDL. 58; R, v. Nel, 1960 (8) SA, 802 (0).

Ry, Bolfour, 1918 C.2D. 386; R v, Lavis, 1924 CPD. 62,

* &g, Xumalp v. K., 1958 (2} PH., H. 323 (A D).

 See R v. Butelext, 1960 (1) P.H,, H_ 108 (.

1928 AD. 459,

2y, orkime 1920 A, 3U7: R, Mahomed. 1921 C.P.D. 1893 R.v. Hlady, 8958 ()P,
. 271 (0); Niele v. 5., 1966 (5 PH. H, 280 (8.
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section 244(1) must agein be complisd Wit However,

confessed tos 1ot a competent verdict on the charge, the: n.{uv,;hu:f,st:;p:;?
ot u confession Theso situatioes must be distnguished from the ca% where
the acoused's making or failing to meke a statement s i itslf an element. of e
offenes, where the offeuce is committed, for example, by the actused faling
St informmation o faling 0 give » salisfactory cxpnation. Rere the oins

of the information or explanation are aiways admissible without section 24%(1)
Saving o be sashed® even Ity Would amoun: o 1 confesiou s anotee
offence, aud irespeetive of whether the accused is actually charged with [ailing
fo ghve the Taformation o explanation™ or whether tis i morely o competens
alternative verdict on the charged offence to which e confissed. &

‘Where the accusee’s extrajudicial statement fais 1o safisly the criterion of &
confession section 244(1) is inapplicable, but the staterseat is not necessarly
adsissible automatically. It must still be considered whether or nt it is an
sdmisian and,f o, st sy th aphele e f s dcssed
sbose, I e satenent, honghs inupetry, s dmited mer soms ot
e s : ic issibl
ol sontisdons do not apaly e

Tho spcial saivtory providon s for sonosions dos ik ppest 19
conlemplﬂe “the possbilty of confessions purely by silence® o conduot®

nd vidnn of such snme ot conduct would therefore
v e deat it by the common admissions, Nor s there any

posgipility of a vicarious conf-sswn“ {as to vicarious admissions, see above,
B8R, since section 246 provides that o confession made by any person shall
e admissible as evidence against any other person.*® This means ol that 2
confession by onp aczused person i not evidence agtinst a co-zccused; and to
avoid the ‘possibiiy of prejudice, f one aceused has made a confesion which
implicates a co-aceused this Is grownds for orderivg & sspasation of trisls®

o, 1933 WLD: 128 u 130; R.v. dbmed, 1940 AD. 353 1t 343; R v. Gollety
(o EEB A 1 O Besypi, 1168 (00; 5 . Geabs 1965 (0 .4.325 ()3 5. FL
ol m(wy Contra, R, v, Coetare,

ana . %, v- Sombuna, 1935 EDL 1.

= Nat
Thas, ifl»m%m-—mml gwlmﬂm o possession ofatcts reasomably suspectod of i
e, o accue's pasiston e s % g el forc (e Serms of s esTunt a3
e B % T 01 .. St 100 {0 S 66 0) . 50,
By Pt 1983 N.E.D. 186; R, v. Simelare, 194] NP-D.313; R v. Malukeng, 1956 )
A
5. Sombana, 1999 EID.L. 11; K. v Sehmit, 1960 S0 866 O).
R v, Borin 1926 A 35 31 463: v, Sombad, 1943 AD. 608 at 612: . . Buron,
1506 s T G, o 185 ) SA B2 (AD)
o R, De Frir, 130 ‘oD 78 &, v. Petol, 1932 NPD. 96; . v. Sooe, 1940 OPD.
3; v Sahmi 1560 (0 S0, 66
WR. v, Barkin, 1936 AD. 459 at 462; K. v. Kantl, 1932 EDL., 209. But f. X v. Marant,
189 GED. 145,
yorte Mintster of istice: in R.v. Matemba, 941 A, T5 3 3
R Rsmne 190 G L 1351 .. Valab,
:gs:e Bew, Bmoets, 1937 AD. 2 t 3965 and woder Vicarions Admissions above,
P60 15
R

‘Bacrymuam, 1960 35 (A

mon pis ‘"c'::"uwm Mmcmcwﬁhnnzﬂ,mﬂlmdﬁummmpmf
‘s connection wih, the crime apart front H's contes

I re R.v. Molloiietr, 1952 NED. 01 R v.Mﬂhwm,lNELD. 10,




133
8.2, Broving the admissibllty of @ confession
The first proviso to section 244(1) of the Code prescribes that, in
admissible, 3 confession by the aceused must be shown to hxv:becnﬂ ;:e:]ywn:i
yountacly saade by hirm whils he was in his sound and sober senscs, and without
tsviig bess unduly infucned thceto The seeond provso lyy dow.the

a peace her than a
justice, and the e et s o s
o have besa precoded by a castion® prrperatory sxamination

"The prosecution must prove complisnce i al respects wih thess
beyond & reasomabe doubt, Complncs will not b ssume; (s vt o

of positive of each condition of admissibilty. The jssue s tested indepea-

fently of the fssue of guilt at the time the confession s proposed 1o be proved, 2t
a teial within the tial where evidence and, if accessaty, arguaent from bath siies
nay be heard % Where there aro seversi acoused persons, all of whom have
Titgedly made confesions, the ol within the 15a) ey, f converfent, be
consolidatod. Like oll rulings on the admissibilty of evidence, the decision a5
to whether @ confession qualifies for admission i oze for fhe judisia offcer
alone, and the trial witbin the trial therefore takes place in the abssace of the
mstsors IF e cout i f i dobt (o the oluiaies of e cofesion
it must be rejec State has fuiled to discharge the onus resing upo it
i eakton aamittng the canfesson, howeves s only imerocutory, and (he
presiding judge may review his deciion at a ate lags i the prossedings, agaia
acting without the assessar’s participation

‘Where the accused denies tac making of any confession et al, ot that he made
on¢ i fhe terms afieged by the prosocution, this issue is one for the triers of
fact and not for the trial within the trial. provided the issue of the making of the
confession cam be separated from the issae of it voluntayiness, The conteats of
tho confession may he refesred to 10 determing ils source.5 Whiese the issues arc
ciosely finked some of the evidenee given on the voluntariness issue may bave
to b repentad before the full couct# but as far as possible i shouid be Ief to
e dofenes s0 raise those mattrs. The prosscution should ot forc the defeice
to convince the full cours of the trth of & story already rejected by the judge
sitting alone.t

Tt i stilt open 1o the conrt tu find, as a matter of law, that the confession was
a0t resty and voluniarily made, though the accsed has not cantended he vas
induced o make it but has been disbelieved a5 to his denial of having made it

ne 1954 Q)54 0 (ADY, & . Miokels, 1958 (DEA 244 A.D).
T O e Y O . L
. 223; &u 3%, 1563 ) S.A. SIGAD)
54 (A1 7, 1986 () SA- 16
) s, 986 ) S :oiﬁxﬁ
5T D S Mol DS ¢ )
565 (6 S.A-‘IM FC); 8. o mu sﬁ(l S 736 (A.";')
p. 5 i Farmm e of & link belweed iyl i Siato inigs d 103
w&'ngssa" e B e e O mogaon (reiobs, e 1500 . S
I Hzmmzl%(l) S.A. 736 (AD) st 143, And see . . Lebone, 1965 2 S.A-
45 s et open i . v. Mablalg, 1957 Q) A- 401 (W), but it woula seem to 5
seiled by the incidence of die onus of PIoof
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On the other hand, where ho s disbelieved asto the
(e et b s he s o, e e Wl vl e
best. judge of what influenced him, the court need 1ot speculats 38 (o other
fuetats wich may kave been cperative The ungatafctory matrs of the
accused’s evidence does not in itself, . f the
cusads ouden: however, discharge the prosscation's

‘Where a confossion is i not complying with f
section 244(1), there is o discrstion in the court to teceive i, nor can the

in o e

Risi for ion wit tng it ndi

1o the knowledge of the court, nior may the prosecutor attempt to prove pact

anly of the statemient s an admission.” O the other hand, if the confession is
d may b ined on it even though i

s mot proved it in chiefs
Where the defence takes the initiative in refprring to the inadmissible confes-
sion by proving a favourable pottion of it, the whole statement thereupon, in
terms of section 244(2), becames admissible. It is for thie couit to determine in
adduced i

ea
to the gccused,® and (8) in fact is connested with the confession, for If the
favourable statement is found to be separate and unsonnected, section 24(2)
is not brought fnto opecation®®
8,3, Conditions of admissibility of confessions
8.3.1. Sound and sober senses
This phrase is not to be interpreted disjcnatively, but as # single concept, as
can b scen from the Afriksans version nf section 244(1), which speaks of proof.
(hat the confession was made while the acowsed was ‘by sy Volle verstand':
ity was preseit,

There must be affirasative proof that this condition of admissibili
but it ne~d not be shown that the accused was in a state of quiet sereaity free of
physioat or mental discomfort. In X. v. Byt the accused was held to have been
fn her ‘sound and sober senses’ even though when she wrate the letter containing
her confession she was in @ great teraper; and in . v. Mahlol® the pain and
exhaustion of the accused, who was suffering from 2 bullet wousd in the arm,
were found ot o have prevented him from being in bis sound seases, The test
is simply whether the ccused was at the time is the Iull posscssion of his under-
standing so as to realize what he was doiag Some degree of intoxication due to

35, v. Lebne, 1965 @) A 837 (AD) at 844; 5. v. Miowanay 1966 () 5.4 736 (D)
at %46, Sex, 100, R. v. Sanebo, 1965 (1) 5.A, 640 (SR, ADYat 641 4
: (5Y5A 2 OW)

Exy keng, 1968 {4},
& R.v. Perkins, 1920 AD. 507 &R, v, Nef, IS60.(8) S.A. 8920},
3K V. Shars, 1937 TH.D. 365, o Léev, 5, 1962 () PH, H.70 (1.

W D 1962 WLD. 8 And sto R. v, Volocke, $945 AD, 816 R. . Sedl
19554 653 (0
. Mabe, 18 0050 Tk 1919 TRD. 105 R . ZUd, 1931

0 Ry, Zonde (1927) 48 NLR. 131 K. v. Salegl,

EbL
i
o 18 f\zSDs'i”im (W) exp. at 406, Ses, aiso, B, v Selebang, 1957 {1) A 384 (0), where
), P

10 ny e inence belng bro-ght {o best upo: L.
B, 1545 A.D. 358 at 36, per Tradall LA-
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aleohol or drugs dots not necessarily mean the test is vasatisiied,

Y , 25 T
wasnot ;g‘o.drunk o oppreiale vhal he wassying T degtee oo
is, in addition, relevant to the weight as well as to the admissibili
i In addit o admissibility of the

The fiot that the aocused is not always in his sound sense

sufes from hallucioatory spels, 28 1n R v. Mliabel does mek iy e
admisibitity of a confession made by him at a time when he was not so afiscted,

8.3.2. Free and voluntary, without being unduly influcnced
1t does not foliow that because a confession i proved to have been freely and
vlunfarly mede, it was glso made without unduc inflence. There st bo
s ff 3 i both 3 as they are
ety s fn Fact, hey aee here dets wih togret o (0 e o
dence. Lack of compliance with the Judges' Ruies® does 5ot automatically
disqualify the confession® and conversely, that a caution was given to the
aczused in terms of the Judges' Rules will not always mean the confession wil be
adimitted # The izsuc of i ;
factual one; observance o non-observance of the Judges’ Rules is o relevant
factor in an inquiry into the circumstances but is wot decisivo,®
As formulated by the Appellate Divisian, a confession s “voluntacy® within
the meaning of section 244(3) if the confessor's wil“was not swayed by extermel
impulses improperly brought to bear upon it which are catculated to negative
the appasent freedom of volition'® There 55 *unde infiuence’ if the confessor
was ‘placed in such @ situation that a_ confession, regardless of its wuth or
falsity, has become the more desicable of two alternatives hich be
obliged to ciioose, and . . . the risk may be put thas, “Was the inducement such
that there was any fair risk of & false confession?” * What Is vontemplated
by these formnulations seoms to require, first, i inquiry as to whetber abjectively
considered the inducement was widue or improper i faw, and second, whether
considered subjoctivety from the potnt of view of the accused the inducement did
in faut operate upon his freedom of volltion These tests Go not apply to
indugements not emanating (Fom a sourcs exteraal to the accused himseif. B
may have mistakeaty believed that he was abliged to coafess, 2 in S. v. Lvan
but this does not prevent his conféssion lieing free and valuntary as long as no
one induced that befief in him. Ths samo applies if he cntertains the fope thut
by conlessing he vl gain some advan:age, provided the hope arose in him
$pou wncously, or as & result of advice not amounling to pressure?
HA (AD); 5. v. Masis, 1962 (%) S.A. 341 (D). Bes, alvo,
23 (), 1959 (1) ScA. 264 (AD,
; SA. 857 {AD).
e o SV BRI
; A N2 ADat
e STy A ST ADY: S Ml (S5E O IL, 1,128 )
Per Van den Hoever JA. in R, v. Kuzwiyo, 1949 (3} .1.964(2)5_2-‘95 Ty ot dsn.
i the, ted_which wer

£ 1954 (2) 5.
Ry, Lincol, 1950 ) P.H, .

" Neumalo v. K., 198 (6} .

4Ry, Zyane, 1950 () 8.

9 (3)

# Por Hoimes 1A, adopting Wigmore,5n . v. Kearse).

® This formulaiion would seem 10 méet e objectiont 0 3
o [y avaivle, 1960 @) PE H. 310 ). And 520 5. v. Rocebe,

454 410 (A.D.) at 41849,

71966 2) 5. ‘a5 437, Sem, tao, R, v. Stadiander, 1989 (3) S.A. 951 (10,

- kma 5 ,'"19‘:? )si 23 (N);s;'m Baariman, 1960 (5 5.A. 533 (AD}; 5. ¥. Madiki,
1961 (9 SA. 101 (5, !

B R, Mulke, 1952 W.LD. 16.
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Where there was an inducement, it is improper ar undus :
nduced the accused 10 confess flsely. Whether o i 0dest sonten st
whether the confession happes to be true, is ot relevant™ (although it may bi
selevant to the separate question of whether or not the accused conféssed at
), An exhortation to the acoused to (el the truth, o to tell everything b
knows. cannot, thercfore be an improper inducement, unless the circumstances

riaton give st e e implation. T il e e btz oyt

1y you did this even if you did mot ™ A confssion sncoucaged by & promhe of

o o by s thes ik o st Cven f ppehensine o notmz.d.lmsslbl'
undess | the mck was such as to creato 2 fair risk of 2 false confession.

n
nor, ymbably, s rom ‘person in authority® and even if it was of a mild ot
minor nature,® although both considerations are refevant to the inquiry of
whetber or not the awusbd was actuslly persuaded by the inducement® It i¢ ot
that the inducemeat related 1o the charge.™

‘Actual physics] violence perpetrated on the acoused to force him to confess
obviously prevents the confession being {-cc and voluntary,® nad thieats of
violence are hardly less 0bjeczinnnbl=.“ Express threats or waraings of 2
disadvantage flowing from the f2ilre to confess are naturally wndue® Even
Short of - aeatment, 50 o ciroumiances calcalatd 1o putthe acoused into a
state of fear,¥ o constituting ap implied threat.# of some benefit or
advantage, o cireumstances giving the sccused to nderstand that such gt
be forthcoming if he confesses, ate no Jess litely to nzg;mve the acoused's
freedom of volition than some variety of unpleasant treatwen

“H Ry, D, 1961 @) S 341 (); . . Deanibe, 1961 (1) P.H, B 6§ m)

45 v. Lebore, 1965 315 A 817 (ADY

2 ekl tp B v Al 10 ()34, 6700w G54 Sy .. Sihtoo 1917
TED. 86; R V. Forman, 1528 WLD. 786: R, v Loe, (53 W.LD. 134,

5. v. Kearney, 1984 2) 5.4, 495 un.u ;e SIS B 5. 3 (D),
At fram the ke the confssion st 10 hive beea otherwise Iy as
votuntas

i) v,ymnm...m, 19670) S 567 ADJ S . Moo 9600 ., g uTs
HThis i o o Javw it 1 pot necessarily imporied into soc, 244013
(see Rv. G peikl v iain X v foan, |9s4(z>smax( w)n«ﬂ
"o ot was ot open in &, v. Ahan, 1584 IS, 23 QW) and i K. v Jcobs, 150 D) 81
20 AD) 8 336, ﬁ, i 196 5. 101 (B oot borad slrpg&m eetol it view.
3 v, oo 1964 (SR 293 (SR 84758 v Labns, A (ADY st 843,
SRS w.ﬁn. {0 Nchabilrg, 341 A 503, K. 3. Michael, 1962 (3)
R, Decisic B DI B 1 Pk 5
33650 -nd,gugs{;’uuzé.l 21y wees base on Lhe commoz aw a3
496 . Rool, 1946 GI.L. 8% R.v. Nieko, 1960 ()
L ioga)r:d;r(llw)SHC.G 56, v Roun IS O S v
.,v. Lincoln, 1950 ) E-H, 1. -t 715,
v R.'v. Nieks, wmf»sxm(.m R

3 x . 196) () P
Rv.mx‘m‘El?‘:” ml)vl 62 (N), See, also, Professors
Ag M i (960 8 LT 160t

LA 1 e s mdwum eat offence more- ngmly), R
Nehbeleng, 196 A ror acsust
198 . ) Tenient sreatment);
B e S TR RS

74 used would be released before Ci

"(::V. Chawa, 1972 TR.D. 4155 R. . Beaitie, 1927 WLD. 156; R. v. Jacobs, 1954 )
SASOAD).
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Ta confront the mecused with his co-accused, or itk
ba n improper inducement if the accused is thereby !;h:!::dm:::ﬂ]‘;;]:d ey
making 2 confesion, though such & sonfroniation & not necessarily improper
i tsel nged interrogation of the accused may be an undue influence
e 1 it docs Rot amount 6 “thindegres' Inferrogation, unlike confronta-
tion, i pe sc improper, and has been frequently disapproved of by the courts,&
but disapproval of police or administrative methods does not {supersde the
ordinary test of whether the accused's will was indeed overborn

There are conficting authoridies as to whether & Satement oade under
statutory compulsion is inadmissible a5 a confession bocause it cannot be sa
1o have been freely and voluntarily made, ™ but the better view would seem to e
against admissibility.

‘Ouce an external pressure has boen cstablished which could have preventad
the free excroise of the accuseds will as to whether or not to canfass, it ost
Farther be investigated whether that pressure indeed had the indocing effect.
The causal link between the exerting influence and the resulting confession s
suficiently shows if the acoused, even though he might have confessed anyway,
was induced to confess more fully than he would otherwise have done,® or to
confess upen oath where hie would otherwise hive made an uasworn statement &
“Fhe effect of the inducement can, of coutse, be negatived by showing that it was
contradicted or withdrawn,% or that suflicient time elapsed between it and the

confession for any effect it might have had to be dissipated by the interval 5

83.3. Confessions o @ peace aficer
Ta term ofthe second provisa ta seston 44(1),confestions mads o a peace
officer, other than a magistrate or justic of the peace, ere inadmissible upless
cosfimed and reduced o writing in the presence of a magistrate or justice. &
n made 1o a magistrae of justios does nat fell within the purview of
oy provises 20d is éimply admissible (grovided of course that ths irst proviso
}ssatsfed); and the same spplies whore the confesson is made 10 4 peace offcer
‘who is at the same time & magistrate or justice, ® evon where the peace officer of

SA T (D Y. S, 1994 (8. 220 (83
e A, S0t oL SU5; . v. ol 1947(1)3;\‘8551(&1:),

LR,
WR. v, Nehabelers,
sy 3 A ¥ .Mkuumx..ms(n 5.4, 736 1A,
Yoo ‘9“&7’1\‘9.’1“.‘{?“_’5; "R Worthmn, ) B Y

o
* R. v, Dhlantini, 1952 (2) wanatd, 1966 (1) S4A. 736 (A.D.LS 100,
£, 965 (DS 8 Mm-umny Gbiained eviden ea sbove,
i g, White v, R, 1944 N.P.D. 189; R v. Didamini, lgil (2)5.A. &3 ('!,\pmd il
S v‘gfém(ll, IQﬂ @ STAM‘” {E) fe kﬁ n A.nm iwd-‘ wrey of South Aj rnmn
o s
1956 oo A e o 1963 () 54, 798 (.
S AR e D St D
E; 3
é“ﬂﬂl(MltW)ﬁ:; 3119739 TPD. 152; & V. Cwele, 1939 EDE. 257, Aliter, l|139lle|xl|y, if the.
‘oath was inken volnatarlly: K. v, Van ds, 14 AD. 361¢ USIDE SALEIE o ox
31; &z«"s v. Ml.»amu:. 1966 (1) 8.4, 136 {AD at 1954 (
x 8. Midte, 1932 WLD, 16; R. v. Sungayl, 1964 (3) S.A 761 (SR, AD. AD.); Sparks
v & fis L5659,
e e p3. = Ecpare Miitraf e, 190 AD- 0%
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sch munk s bimsal o investatng offcr o, it seems, e oome
plaioas

Seaion, 1(»1..) o the Cade consits i engty sousraion of who s  ‘pace
offcer’. Th ersons

conred by ane of the wegoncs mentioned 4 not teaiod o ‘peace officers by
analogy. The onus of proving that sonieone is a peace offuer for the pucposcs
of the Act folls on the parly so alleging.® although it is the rosetion whien
must prove beyond & asonable doubt tha the confesson s ot e 108
offierf The following have been held not o fall witin the defnition as
cestrictively appiied: a pcrsen
functions in reference only to 1. puucular case;% a mine compullnd ‘manager of
police boy, or other persons appointed by private bodies 1o the functions of
dlscxphnmg persons or controlling Property a subheadmen,® indunz or
s epily = and nspectos unde the Wieat Tdusry Caniol Bowd
el ‘peace officer’ has been hel e. warder of a convict
station,®® the supetmlendml ofa mnmmp- oc ion, - and 2 pass officer for &
ual e 6 R. v. Detc the Appelate Diision ssued, wihost dosdig,
that a traffic officer was 2 peace office
A confession to a peace officer e inedisciblecven when i vaitiog a5,
for example, when contained in & lotter addressed to him’™ or a document which
o the accused's knovwledge is ordinarly intended loe his cyes ™ The writiog
seed not have been made in the presence of the peane officer
‘Whethez or ot a confession was made f0 & peace officer is 6 question of et
That it was ostensibly addressed to 2 third person aiso in the company of
accused and the peace officer is not conclusive, if the court finds it wes in vy
Giected to the peace officer,’ On the other hand, the fact that the accused made .
 confession in the presence of the peace officer doss not necessarily fead to the
Inference that it was addressed to him.® A pesoe offser should not attempt to

Selebao, 1957 (1 5.8 384 (0)
-x,vi i S5 @ S A 570 (ADS:

L3
. Doelaunil, 1960 4 S 569 (A D) y

X, v, Debele, 1956 (4) 8.A. 570 (A.D.J 3t 577; R.
Presurably e it “who 40 Contends, the burde
Py e " i Nt of oaves fid i g
AD
R Du Tl 1947 () S 18400 S.v Lore, 1964 (1) S.A. 229 (0). Ser, wls0, R. V.
facobs, 1954 (2

e e i 1353 i) S.A- 569 1AD). See, tou, R. V. Mopapo, 1354 (1) PH.»
A ewakale, 1932 WL.D. 180; Dhiamini v, Ry 1945 N2D. 50; R, v. ddans, 1946
cp.nk.z liﬂ,v.Debrle 1956 (4 S.A. 570 (A.D)-

¥ e 0 EA As Lo the ‘spesia] appojptment’ of aa actipg el

206
o ) B A St (930) YA P11, 1. 33 ), and . v. Masakele,

<k v,Mhh'fm"qu)ﬂms’“m N o & v Mo, U OED. 2L
S8 ot B Gyia T SWA) | IR ADIEY

= & ¥, Pienoar, 1918 TP D, 288 . 1985 ) SA B . S
5 S Lot oA (0 S e 25 (o) X3 R.v 9«: 355, s
- St 164 (S 229 O

10 peace offcer i

AR R SR B,
v o

R Keadtre, 19 T2 D, 121: R.v. D Frecs,

S.A.18470)
W25 Shins, 1999 (39 5.4, 1169 (23 R v. De Sausn, 1955 () S.A. 32D

il 1960 (N S.A. 568

35 B, 10; R, v. Du Toih, 1947 (1)
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evade the provisions of the Act by taking the accused to confess to
persan, ¢.8. (o the complainant.™ A third party wha heard tbccont;;r:ﬂt:::rg
made to the peace officer cannot testify to it any more than coutd. the oace

offcer himselL ,
A coniession to  peacs officer becomes admisible i contirmed and oduced
1o writing™ before a magistrate or justice. Where tis is done, it must of course

be proved tiat the wnl'essmn was freely and voluutnnly made and that the ﬁm
‘proviso to section 24
xhown :lul dn ongmnl cnnfe!slon to the prace amcer alsa complied with m:

'l'he pnrpou of the second proviso, as De Wet C.1. pointed out in K. v.
Gumede s the protection of accused pessons, but doubis have frequeatly been

pressed as o whether this purpose is not defeated in practice by the letter of
the faw ratier than its spitit being observed. The intention was that where an
accused person manifests a confessing stafe of mind, he should be brought
before an impartial and indepeadent official who would inquire into the possible
existence of antevedent iuducements which led up to the formation of that state
of mind. What has tended to happen instead is thiat the confirmation of the
aconsed’s confession before & magisteate has had the offect of droppivg & veil
between the treatment of the accused by his custodians and his restlting
eonfession,™ which ‘gives an aura of respectability and admissibiliy to a state-
ment which might be suspect in regard to its being motivated by previous
cyents’ 3 As & result o such doubts, depastmentat nstructions have been issued
for the guidance of magistrates as to the inquiries they should make of accused
persons who come before them to confess. These instructions, like the Judges’
‘Rules, do not have the force of law, though the magistrate’s failure to observe
them is refovant o whether or ot the confession made to him was free and
voluntary.® Nor have they allayed all susplcion, since the wording of the
questions they conlain have been judicially criticized o5 over-formal and the
manper of their administration hos in many cases been disturbingly pes-
functory % but the Appellate Division has indicated that the prosecution should
specifically lead evidence of the magistrate’s inquiries having been meticulously
‘made” Confusion recuains, however, sinve in the same breath it i said that the
‘magisteate, while not permitting himseif to become a toere amanusnsis, /s not
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obliged 1o investigate the treatment of the accused by the police®
ooctied an persuade him he ks cause or complai 1 wime oo e
His duty to advise the acoused 1o reftain from making any statement
“The rufings that this second proviso . suffciently complied with sven where
the jostice before whor the confescior is confirmed is himself ths investigating
iceman or is & member of the same police unit™® or where the confirmation
takes plece in the presence of the police” would also seem to contradict the
abject of the section. Although furilier safeguards have been suggented by the
courts, notably by Colman J. in 5. v. Mofokeng®® where he recommended that
the magistrate should be empowered to have the acoused removed if necessary
from access by those of his custodians against whorm he is in need of protection,
it is submitted that what is realiy required s a drastic amendmeat of the statnte,
The second praviso of section 244(1) not oo’y scoms lamentably to have failed
to protect acoused persons against undue pressures to confess. Tt has at the same
ime been just as strongly critisized because its requirement of & technical
i Jeads i i ich is clearly highly relevant
and possibly highly reliable.®* The solution to the criticisms from both sides
would be either the complete abalition of 1 requirement fnd & returs to the
omman-Jaw (or fire. proviso) positian where the Ingulcy is pusely whether the
confession to whomever made, was frecly and voluntarily forthcoming without
having been induced by aay undue influence, or alteraatively a tightening up of
the provision, so that, as in India, o confessian mads to a police officer s
admissible &t all, or only, 2s in Roman-Dutch luw and today in Tanganyika and
Zanzibar, if made in the immediate presence of 3 magistrate

8.3.4. Confessions af a preparatory exemination

‘Where a.confession is made by the ancused at o preparatory examination, itis,
Tn terms of the third proviso to section 244(1), inadmissible uness he was frst
cavtioned by the presiding magistrate that s is not obliged to say anything in
answer to the charge against him but that what he docs say may be used in
evidence agatnst him, The caution need oniy have been given before a statoment
‘mads at the invitation of the megisitale under section 66(1); i
for the admissibility of ofier confessory statements made by the acoused
spontancously at the preparatory exariination. ) i

Fven where the magistrate has given e required caution, it s still possible

R v, Miabels, 1958 11) S.A. 264 (AD) at 268, approving R. v. Hector, 1954 () SA.

13810,
TS, Cale, 1966 (1) PH, H. 97 ),
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0t 1o heve been
freely and vommmly. a5 reguieed by e frst ‘proviso. s

9, Facts discovered from Acensed’s Statemcts or Polntings-out

Bvidesice may be given both of facts discovered as  res
given by the accused, and of the fact that the information &l:;:;uﬁgrgy’:.;
or the place or thing pointed out by him." It need not be shown that before he
did so the information or the consction of the place with the crime was not
imown.® In terms of section 245 of the Criminal Code, the admissibilty of such
esidence is unimpaired even if the information o indications were given as part
of an inadmissible admission or confession by the sccused, and whatever the
‘meass, even appaceatly in spite of vmlancn or craclty, by which he was induced
to sct.® The courts i common-law discretion to exclude
etdenee which s technicaly scmisatol bt he South Afian cuss e
far farnished no indication of wit grounds would indace the courts so to act,
The Privy Council in King v. R? considered that the position of the accused, the
gravity and type of offence, and the Kind of investigation appropriately uader-
taken by the police, as relevant factors to be evaluated when the exercise of the
discretion to exclude is contemplated.

Where evidence of the polafing out s secelved under section 245, no postion
of the inadmissible statement accompanying it can be proved % The purpase of
permitting evidence that it was the accused who did the pointing out is, of
course, to link him with the crime by proving his knowledge, but whether the
inference of knowledge can be drawn from bis pointing out alone depends upon
the circumstancs of the case, IL may indeed support no jaference at ll, but in
itself be completely neutral and irrelevant. For example, in S. v. Miombeni*
wile evidence could be given that the accused pointed out a bed and a hole i
2 building, it took the case o furthet if his concucrent statements to the effect
“Thatis tho bed wpon which 1 stood, “Fhat s the hote T cimbed htough were,
a5 they had to be, excluded.

Even if the inference of knowledge cun be drawn it s sot conclusive of the
accused’s guilts It must stilt be clear beyond u seasomable doubt that bis
knowledge could not reasonably have come t him o any way other than by his
own complicity in the crimz.?

o Htoueh the methods of extraction of the pointicg out do not affect its

» they may have athes relevance. For example, in 5. v, Cele’ the
“ther the police kad assauited the accused was held to be relovant to
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the credibility of his s(ory that violence had been
e o an 2 used on him and tha he had
1V. OPINION AND BELIER
1. Gencral Opluion and Repute

Evidence of what is the public opinion as to particular facts. 35 admissible to
prove the existence or won-xistence of those facts ouly in the following cases:

(@ toestablish
o, of the ‘Acoused, 88, and under Cross.exsmination 5 to

(8) to prove or dnsp ve the cxistouce of a pnhhn right, as an exception to the
rule agiust Fearsny. See above,

() reputation ss part of a family iradition to cstabih matters of pedigie,

0 a5 il exception o the rule against Hearsay. Sce #”w above, In

addition, a special and limited sattory ‘provision allows proof of reputed

relationship o be ghien in chatges of incext. S:a section 271(1) of the

Criminal Procedure
@ whors neier dieet evideace nor dosurentary evidence s avaitable to
establish 4 marriage between 4 man end @ woman, evidence of their

Cababitation and of their heving besn generally regarded as a married A
couple is admitted jn civil cases, and may be sufficient to prove their 3
ere do not appear to have been any criminal cases in South i
‘Afiiea conceraing evidence of cohabitation and repite, otter thas Mlnfyre B
v. R where strong doubts 45 to its applicability in criminat law wero !
exgressed. Even if it does apply, huwever, quite clearly itis not even priza ;
facie proof of marriage if either one of the parties went through a mercisge i
ceremony with another, whether before® or after” commencing tho |
sohabitation with the eputed Spouse; or if the association between the H
reputed spousss coutd not have been a civil union but, for example, merely (
1 potentially polygamous union* s
{
P
{
§
i
i
1

2. Ogiaton Evidence
Tn geners! a witness's testimony may ot include ststemeats of belief upon
the maters in dispute. To make findings of fact and to draw infetenes from :
those: facts in coming <o @ conclusion is the task of the tribusal itself, and it
would be superfluous and time.wastiog Fot it to hear g witness’s views oa i
mattars as fhe guit or innocence of the sceused™ of the senfence he deseryes. s
A winss's opinion as to the law applicable to the case s also irrelevant®
(Fonsign law Is regarded as a question of fact, As to proof of foreign Jaw, see
sbove, ; £00.)
ViVarren v. Wareen, 1509 TH, 304; Fitzgerald v. Green, 1911 ED.L. 432; Ochberg v.
Wl‘%ﬂm 1941 ) P.D 15233,
M e L, 1947 (3} S, 50 (O,
e
nfi‘f;'ﬁki';i”ﬁ"ué""mm’# O o \¥is TP 365; . v. Devd, !
lm B) S.A. 305 (S.R.). i

0,41
O 0250 Nocwabe v. 5, 1966 () B, HL 445 (E); S v. Pedoy
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Although a witoess's function is to speak to fects,
gscaminsbe i betwcen sttements of et and sx‘aments f oo s To
rule against opiion evidence has its main effect on the form of exandhatian,
since: the more a question is designed to elicit the most detailed and specifis
auswer the witzess can, give, the less ikely s that aswer to infings the rule2?
‘While it 5 often said that  witness may not express his opinions on the
queson tho cout s t0 decidess this wonld e o houn In o m ey
than that the witness's opinios is in the cireumstances of the case irrelevant®
The formulstion is a misleading one, since it often seems that @ guestion
objected to can, by simply a change it it; wording, yet oa rephrusing be irected
towaxds cliciting the very same thing from the witness.?®

‘The rule against opinion evidence dogs not apply where the witncss's opinion
could tel the court more than If could ifslf deduce unassisted. This situation
can arise with either & lay witness or an expert witness.

21. Lay opinion

1t is Trequently impossible or unhelpful to distingish betwoen a uatement of
oot and an infaruce i Irom obervaion. Fo eaampl, fo 3 witaess o
state his own act y be of
A1 ascistance 1o the talounal than & lenglhy aud. deaied catlogt o
e e easanend, ove coul 1o wikacars memary 1ok suth Tt st

saime way he may identify abjects or substances® stafe that s person Was
distressed, aftaid, angry, efc.. of that a car was driven very fast®

‘What is necessacy tiere i fhat the witness's opinion must be shawn o be
based on his own observations, and that these observations &xc mare conver-
tionally an comprehensibly covmuticated to the courtin cpiaion form. Ths
Where the aecused is chargad vith having been in unlawfal possession of a drug
vt e satoment 1o evidere of & St withess dentiving the

satstasce is admissible aod the resalts of a chemical analysis of the substance
e o varisly be proved ® It shoed be proved that the witasss could
recogniz e substance by viewse of his pas experienc. of L7 how e 4d s,
by its teste or smel, for exampie,® Since a bald statement identifyins the sub-
stasce would ot of Gourse be ore than prims ficie proof, and the court might
seqie Rutherwideas blor g peraded ™ Howerer the facts on which
th observation was based need ot be statd in sdvance 58 & precequisic of
admissibiity but can be lef: to be dlicited In cross-examinntion® The sam

R.v. Ndhloyu, 1954 (4) S.A. 482 (1 Nl

“ C tes T. McCormick, Hamdbook of the Law of Evidesce (1954), pp. 22 1.
A}';’{’;”" e & Mgt finey € m,d s iy Con L1 154
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principles fiave boen. applied <o allow & lay witness to state his
particular person wes intoxicated® or beiangs o a partioular mao‘mm:m »

2.2 Expert opinion
An expert witness is one Who possesses Some special skill, knowledge or
experience in a relevant field by which he is better equipped than the o 0

draw inferences as 10 the existence and snificance of any facts, There

1o fixed list of technicat and scientific matters here cxpert evidence will ﬂways

be adissible sinceeach court w.n e o deide ethr it irsumsianees

of the partio s eded frotm a witness with greater skills than
it passesses it The applcation of (hi tes 1 5 marer of degree and will
vary in the discretion of different judicial officers, This is illestrated by the case
of Publice%ons Controf Board v. William Heinemann, Lid,  where the mjority
of the Appellate Division considered themselves fully able to detecmine without
assistance whether a publication would have a tendency to corrupt and deprave
itsenders while the disscnting minority ofth judges of appeal (el thenecd for
guidance « 1o how and why the publication might or migat not da so®

IF the court decides that expert assistance will be useful to it, the witness
tendered as an expert must be proved to bo appropriately skilled. The burden of
proof is on the party tendsring the witness and, ke all preliminary matters of
fact and competency, is for the decision of the judge aione. Section 239 of the

Criminal Procedure Act, 1955, provides foc cxpert evidence o be given by

affdavit, in which case t is necessaty for the expert, it addition to stafing his

qualifications, also fo depose that fe s in the service of one of the particalar
institutions named.® Where the expert attends personally, on the othes ‘haud,
there need only be evidence as to the extent of his training and experience. (As to

‘proving the competence of an expert in foreigo law, seo above, p. **#*) His

special knowledge must not have beea acquired expressly for the purpose of his

testimony at the trial® A formal course of study is not always a necessary
qualification, uriess appropriate, so that, for example, ao experiencad stack
fursmer may give expert evidence as to the value of catle Conversely, however,

a’lgx;of praof is dlsclnued ‘See Gazrles T. McCormick, Handbaok of The Law of Evidence
B.A. 819 (T); (lz.v Stawarlll:jglﬂls A, 04 (N3 € v. M m)
196!(25 7 <KVWM!9W‘)A!( . $ovek i
§ih Viibro, m>1 GISA 228 (AD) an_wd. 1568 (2) S.A. 3 &
1956?51'3“»:]’7173-4/) md&f s Fid v AacgntD) 19539“)8}..2!‘%(%»,;&-&'
and Ruto Flowr Mids, X
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‘purely theoretical knowledge of a field of knowi i fonce in i
would not normally suffiee? though the Wines it o e spapenence il
sl pofessionally® In S. ¥. Linekayo® the unusual course was adopted of
proing » ?fm::t which demonstrated the witness's remarkatle skill in

The witness may only give evidence as au espert in fields in which bis com-
‘petence 35 established, so that a physicizn cannot be asked about 3:5 sl:fp::’:d
type of bullets which caused a wound unless he is also an expert in ballistics
and Jand surveyors are not regarded as cxperts in interpreting the relative
pasition of ships from photographs taken al sea.* On the other hand, as the
data contained Wit may be of enormons scape and vasiety, it is
recoguized that o single individual could from personat abservation have
tested the principles upon whick he relies every day as working truts. He is not
required to possess proved statistical skill before relying upon & and data
‘which are part of the current and accepted knowledge within his u-.d, a5 long a5
he has the teaining and experience to ascertain and evalaato the proper sources
of information.*

‘Hie may in the course of his testimony refer to leatned books and asticles, and
incorporate portions into his testimony. Such books and journals do not
became evideuce in themselves except in 5o far as they have been put to and
assented to by the expert witness. It is improper and irregular for the court ta
rely upon other portions of the publications or upan other publications, nor
may these be seferred to by counsel in argument.#> The opponent or the court
may put to the witness for comment portions of the publicatioss, o other
‘publications, which appear to contradict the witness's opinion, but unkss he
(or Anotlier eapert witness) adopts those portions they may not be used to
diszredit or to bolster up his testimogy.

“The expert's opinion may be based vpon fusts which he himself bas observed
or upon facts ohserved and testified to by others @ 1 he did not himssif olbiesve
the facts, they must be put to him &S assumptions in the form of iypothetical
questions. Facts should not be put to the witness in this way which are not going
10 be proved during the case, or which have clearly boen disproved. There i
some danger in hypothetical questions in that they may elicit a slanted opinion,
because of the partisan selection of data. it may also be tinclear to the tribunal
‘recisaly which facts the witneas is being asked to assume as corcect, & precision.
Decessary because, of consse, I he evidence of the facts is ultimately disbelieved
the opinion founded upon them must alsa be rejecied” .

Whese the expert hae hiraself made the observations upon which his opinion

e e e e
¢ Rowe v, Assistant Magistrate, Pretoria, 1925 T-PD. 361; Van Hoerden v. S-4. Pulp and
Industries, Lid., 1983 2) P31, 3. 14 (W
R, Siverlock (189] 2 Q.B. T66.
2 iy s 195 (B, B 200
7. &, 1959 (1) P.H, H.22(0).

“ Urited Statés. sn.'%r’ s, P, it DSHAC

@ &% imimb, 1960 () S 250 (Crs R.v, Samers (196313

R v. Mojakeng. 1928 A.D. 132; Nepgen N.0. v. Var Dk
Barson, 1946 C.P-D. 479,
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is based—indeed, his special skill may lie precisely in his trai i
observations—the opinion of the expert is eviﬁrm in .uelir‘f'“‘]l.!.:‘il_:y d‘:e.s“:k:g
smeen that the court ’s entitled to substitute the witneas's opinion for its own
without independent investigativn, The expert must give the reasons for his
opinion, and must explain thess as fully as possible, 50 (hat thecour cam make
up its own mind. The extent 10 which it may be guided by the expert’s opinion
depeads partly apon the expert’s degres of skifl® partly upon the extent to
wiich 1is evidence is tested In cross-examination or cortoborated by ofser
evidence;™ but the most important factor is the precision and certainsy of which
the partisoins Lranch of knowledge is capable. Some fields, such 25 that of
fingerprint identification, have lang, betn. reogeined 2 vapabic of yielding
tesults upon which the court may safely rely. n these cases, altsough the oovet
Should atempt to sce for itscif the alleged simlarities or ifferences vpon whic
the fingerprint expert's convlusion is based, even If Jt is not able 1o do so his
evidence may still be accepted. The judge hece really decides whether ke tan
safely aceept the expert's opinion,™ and in suc cases it is desirable for him, if
e sefects i, {0 indicate clearly in his judguent biv Tensons for 50 Aoing®
In other less developed or less recognized fields of knowledge, such as hand-
writing evidence or identification of toolmarks, the court is less Iikely fo be
guided by the expert cvidence unless it can itsel§ perceive tho similacitics or
differences upon which he founds his apinion, or there is corroboration alimde
of his opinion. Even where these fields of knowlzdge are concerned, however,
fhere 35 no fixed principle that a couTs capnot rely upon erpent knowledge
afone. 1t is purely & questicn of the weight of the evideace. TE. law recognizes,
100, that fields of knowledge change and prow, aud that technigues may be
improve! or validated. The invention of the microscope has, for instance,
advanced the skill of the handwriting expert;® and footprint evideace, once
sgarded with caution if not suspicion,® has now begun to reach almost the
same level of instant scceptability s fingerprint evidence®
Expert cvidence has frequently been said Io be of ittle weight. The adversary
method of obtaining an expert witness is the principal cavse of this judicial
soepticism,® but it is also partly attributable to the fact that courts may deal in
standards which do ot accord with scientific criteria to which an expert is
accustomed, ™ and to the lawyer's expectation of an absolute certainty which
‘may be alien to a scientific training.$" It is discernible, however, that the courts
of law are not catirely immune from the groiing prestige of science in modern
= Ry, Simit, 1952 (3) S.A. 447 (AD),
 Saheb v, 1) P, H. 119 00,
See, e, X, v, Stevenson, 1934 E. ; R. v. Molalios, 1940 02D, 235,
% & v. Morela, 1947 O) S, 167 (AD; S, v. Nela, 1965 (4 S4. 360 (AD)-
 Extate Marks v. Pretorie City Counell, 1969 3) S.A, 27 (AD) 5. 8t
i v, Cheiisy 1945 AD, 1433 2. V. Myamoyere, 1961 ) A, 363 RAD),
e G LA i Aniann v Chty 198 AL 147t 156. And see Neicker v. S

1988 T3
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48, Limek 5.

o T T 108 S 5 G . 154 at 191, 8 ER, 700 (L) ot 7IS; Thorn v.
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e v, Zuich, 1931 T.P.D. 400 st 403
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 An extreme ex; is R v. Viljoen, 1946 (2) PH. H. 268 (C}, where Sutton LP, staled
a1 e S el Woman o 19 s kv more
valible than that of physicians ‘who often have:  Goubis and fficullies and will not &xpress
definite opinicn’.
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society.® Pacticular difficuity i still caused by u clash between
on each side, where the task of the court is to give its lay vtzuf;?:?: ;ﬁﬁ
axpert is to bz believed, sad if huanly possible it mist try to avoid making its
decision merely according 10 the preponderance in number, qualifications or
Tngth of experienco of the experts ovolved.% I it can mali no decsion, bing
unpersuaded by the experts of ither side, the anus of proof govesns: the party
bearing the oass of proof has failed to discharge it and must loss on that feie

V. JUDGMENTS AS EVIDENCE

A decision. on fast given by another court in osher proceedings canmot be
used to establish the same fact in fatex prosecdings™ The rufe applies Whether
the endier decision was given ina ci il or in  criminal trisl® In £, v, Lechudi®
a civil order of ejectment granted agvinst the acoused at the inslance of the
owser of the property was held inadmissible ta prove that the accused was a
trespasser, and in R. v. Lee where the accused was charged with receiving
stolen property, the fact that the property had been stolen could ot it was heid,
be established by proving that the accused's accomplice had beer convicted of
the theft.

‘The inadmissibility of judgments as evidence is said to be founded hoth on
the opinion rule and the rule against hearsay, and even apart from thess
cuasidatations the maxim omnia prassumuntur rife esse acta, Which has been
werged against the rule, would not be applied to dispense witk full proof of an
essential element of the case.?" The one exception ta the rule permits proof of 2
witaess's prvious copvitions o that he vas dibgfeved by anotter couct, se
an sttack cp bis credibility, as to which see above, p- 98, The mode of proof is
provided for by section 249 of the Criminal Procedure Act, 1955.

A to proof before verdict of the previaus convictions of the novused, sez
above under Characler Evidence, pi2¥, and-uadvrRsescdursrprité—Or-the.
ofectofapl o ol S

e ovorchaptonti

NI
© Set, 0.5, Lord Parker G.J. in D.P.P.v. 4. & B.C. Chewing Gz, L1d. [186713 WLE. 43

e, e
T Drug Club v. Lysol Ltd, 1524 T.2.D. 614 8t 631 Koy
s‘:’{;;l%::v'i & o e e ko and Guareniee Carporatan, LI 1963 )

“eraly, Tudgments as Evidence’ (1968) 85 SA.LJ. 74,
fS W ey cainiatis o By, R, 010 02D, 208
“"2%‘7‘%‘5&"5‘:& el (1904) 3 S.C. 758 R. v, Leack, 193%
Kak, 1950 O S.A 332 (E).
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CHAPTER #1 &
PRIVILEGE

Seciion
L. Privilege of Witness .,
1. Priviege of the sooused 48 10 vitngss
2. Privilege against scif-incriminstion
3. Professional privilegs .. RN
4. - - .
5.

Income tux matters .
Marital privilege .. ..
Priviteged Tnfarmation
1. Affaics of State L.
2. Tnformers . .
3. Fudteind Disctosares
Whero  witness is givon 8 privilge by fas, s wusl cbligation o smswes et
gueons gt i s the winmwbox s perally sussended, and ke s catited

o refuse i reply to certain questions relating to matters covered by the privilege.
“This dn!s not mean that the lnformltlon cmnot e placed Mﬂn the court,
ofit selevancs, and the

priflge merely llows the pnwlegpd witness to refuse with impanity.
In Mldmon to witnesses’ privileges, however, there are cartain types of infor-
mation which are themselves privifeged, indepeadant of any relation 103 per
ticular witness’s testimony. Where this is so, the information may not be pul
efere the court at 2]l, By aayone, and even if neither of the parties ukes nbjeo—
flon to the evidence, the court skould intervene mero miaty 10 exclude
In addition 1o the rules of privitege dealt with in this chapter, pmmn.r
statutes cast 4 cloak of secrecy over particular kinds of facts. Exampes.
tained n section 17 of the Population Registretion Act, No. 30 of 0%, secion
19 of the Railways and Harbours Service Act, No. 22 of 1960, and section 14 of
the Group Areas Act, No, 36 of 196¢, In each such case it is a matter of inferpre.
o whether e information s in itsell privileged fom dislosue, or
onty avill aforda guide. A Fecent
exampie is 5, Ve Porhes ‘@hen eyidence obtzined from thy
accused in the course of ad inquiry into hia sanity wuder the
Meotal Disorders Act, No, 38 of 1918, was excluded. The reas-
oning was based on the general undesirability of disclosure,
the purpose underlying the statute and the possible inhidition

of candour rather than on the wording expressed in the Act,

'1970 (2) 5.4. 594 (c).

e
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1. PRIVILEGE OF WITNESS
1. Privitege of aceused as witness
Whea an sccused person was by section 1 of the English Criminal
Act, 1898,* given testimonial competence, his position xf ".i\c w.mel“:ei"ﬂ? :
some way to be differentiated from that of an ordinary witasss, who may be
freely cross-cxemined as to bad chasacter or Pre'vmns convictions
‘pose of impeaching his credit® If the accused could be subjected 1o the samc
et ‘and his disceputable antecedents elicied albeit under the guie of
s veracity, the theorstics) distinotion between his guil and his oredit
wole dmappuz under the cloud of prefudice towards him in the o arthe

‘which
by section £(7) of the 1896 Act was in the form of & limitation o the
ination of the accused, @ provision re-enacted ar section 228 of the

cross-exami
Ciminal Prosedure Act, 19565 which reads a follovs:
bdﬂlhdisnwlm“mhllwnl lication h.\lnnkbeuhd nndxf
s, mn ot s o s, 2y aston eadiog 1o show
convicted of, or has been :hlr[ﬁi whl\ an; offente lhﬂ ﬂl l
e g ot s o e o e i (s
(4) ha bas persondlly or by his counsel, ﬂ“nm or li'( agent, asked questions of kny
witwess with 2 yiew to establishing, or Is bimsell given evidence of, his good
r, of the naturs or zonduct of the defence is such to |n‘(°b'¢ impuation of
1he charackr enhepmsec Iol or the witnesses for
() he bas given evidence agalnst any other DHIN\ C'lll’l(d w:lh KM ame oﬂ‘em!. o
{c} the Wlﬂ“ against Vul\ nna rllc’l 2 are describad lﬂlﬂn W
s

ﬁm to him; or

has been
@) the proal
the offence

The section imposes a lanket probibition on questions tendig to roveal the
accused’s bad bistory whics is lifted in certain exceptional circusastances. fo
Engiand, subscction (d), which s more narrowly expressed tha the ubstantfve
‘prokibition, is interpreted literally, so that the permission s not as absolute ay.
the probibition it supersedes.4 The construction adopted in South Affica, ow:
, is not only more realistic, but also avolds m.\l\y of the difficulties of appli-
cation to which the literal constsuction has i

“The Appeliate Division has held* that the subumnuv: pml.ubman in section
228 rmust be read in the light of the common law, which in any eveat excludes
‘evidence of other oﬂmrxi or provious miscanduct by the accased unless elovent
10 the charge pr Ia ather words,
against eros-cxamination simply operates w ‘prew *t the patting of quul‘ans
Televant only fo bis criminal disposition of propen. * st us evidence of such

ey 5
B
LB ony 785 o o Comind procedus od Eideocs e Mo 31 of 847,
N S  a00 (A3 ot 31 (and e gl Presor 5l Son
i ms)suon«n‘ .s’x-ammﬁmmmamx“ lmnss:lu:lvr?uksvs(nu
P oab|2 Al B 497 (L)
St ""”&m” S Pl LS s
g e e WA A C. 57.
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eredit, so that at common aw A led o it,
qu:snnned thereon.? Subsection (d), so ‘e Trom utting :”‘,L“,:’ﬁf‘:“i’q”’; ‘;7.
tion addressed to him, is in fact mere surplusage® Thus in .. Lj

Sz where the sooused denied the correctnss ofa poke ihesss It
ion of him, be was cross-cxamined on whether he had been et yeas
previously by that police officer, Solomon J.A. pointing out that ‘the question
was put not for the purpase of influencing the jury by bringing o their notice
that the accused had been in trouble before, but for the purpose of testing lus
veracity, when he denied any knowledge of [the detective)' On chasges
fraud, cross-cxamination il b allowed as to the accused’s previous ol
ments, as relevant to showing his dishonest intention ® And in . v, Mokoena

the acoused was cross-¢xamined as to whether o not he had made an admission,
agtwithstaning that other offences were also thereby exposed. The proiibition
may therefore be said to exclude cross-examination of the acoused us to charac-
ter solely where this s relevant to propensity alone, An acquittal on an carlier
sharg, o anunprored suspicion against the accused, is irrclevant to the issue.of

s presen

itis cxplmx(ly xmgnued Shattheersputing of th quetons may prefice
the accused and the court should thercupon insiruct the accused of s right to
e wer . I the cnsion s sammifed, ot o I ce s
abliged to respond, but if he does respond without objection his answers remain
inadmissible. ¢ Whether the questions objected to fall nnder the purview of the
prohibition insection 228 s fested objecfel. “Tending fo show” doss not mean

the prosceution to shaw”. The testis, "waet was the true effit of the

crosw-examination, what would be conveyed tu a reasonable body of jurymen 7™
o judging of this efiect, regard Tiay be had.to the whole tenor of the examination
and context of the questions.

Kothe, 1936 T.D. 72, questions shoving ¢ e acxtsed had boen Found in

nbmlh:\ "y .’ Ses above under Characier Evidence, 9. 908,73~ 80
Rov. Llpmtlnlt !91! AD. 282 at 295,
YRV l )15 AD, 145 at 161. 101921 AD. 282,

sy oa i pom
Sh . e 1027 AD. 572161, o5, o, K v. S, 1921 AD.91,
5
N a D SR AC 38 1. Coka 1o MLER, D CCA, Steend
v DEP. fisdal G dis (L. O B 7 AC @ 1L, Tt e
iy hgwever, G relovant 1o hkn;?ﬂll \rgen.snuz.gow i fofvard
gy chun e v In A Jm(’m zwms.ﬁ'tm.)nsu‘m)

R Yol e accuied ot put he aeniheatin i Rioe by bis dopia, e cross:
i

D Prees, 1943 A.D, 56231 ST
5T T Eoghod,
/Lr[mb)zx.a TiéaL 57

relevant examination, it was necessary for Htending lo sbove (o be mvmmumunlnlof‘mndml
f the s
o reveal (k. v Jones [1961] 2 W LR, 575 (1.L) i 538, 2%, 6|4’)¢, muh:mnn?m%m

cross exam 5o
1 b oo s it on A 'va,.. mle wm\ mbux et o2 o ask wiet

.‘ 109,
v The Tormulation given by Tindall JA. in R, v
* R, Mkablie, 1935 T.9.D. 107t i08-10;
e

it Hkes 3o & ke o e toan
i
b et g, Ses 100, Lord Dencing SR s 505 amd L o Sovth
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The acoused’s shield sgainst cross-examination not

forfeited in the cir-imstances specified in provisos &ﬂmﬁ;‘}:ﬁ}’;ﬁ;
2281 OF these, proviso {c) is merely an example of similar fact evidence which
thos expressly been enacted to be relevant to the issue of guilt by sections 276 and
271 of the Criminal Code. The scape of cross-examination is ot restristed by
subscetion () 1o the matters on which those sections permil evidence to b le,
‘ut since section 228 is to be applied subject to xc ordiary rufes of relevancy, it
sy be argued that it wes not intended 1o broadsn the ange of permissibe
questioning to inchude matters on which no cvidence couid be given in chiel.
sion of the prohibition s a consequence of the conduct of the defence, thavgh
vt necessarly as a purely proscdurel penshty. Three situations are covered.

(@) Wihere the actused has put his good characrer i issue. Normally evidence

of the accuseds bad character is inadmissible e the fnstance of the State.® It is
hontever always apen 0 the accused o Y Lo shaw his good dherects, o per-

have committed the offence with which he is nl\a.rym‘l» Wiere he has done so, the
prosecution may correct the misleading impressions he attempts to creats by
{ts own witnesses giving evidence in rebuttal, through cross-xamination of the
defence witnesses, and, under the first part of sectian 228(a), by cross-examina-
‘tion of the sccused himself, On the warding of the provision, whether the accused
has put forward claims of his good character depends on the intention with
which the evidence is laid before the court® Where a witness voluntecrs an
unsolicited tribute to the accused’s characler, it has not been put in issue by the
defience 30 5 to ley the acoused open. {0 Cross-cxamination on it

In Stirland v. D.P.P,® Viscount Simon toak the view that the acoused's
chnracter is indivisibte. If he says he is of good chacacter in any respect, he can
e cross-examined on the whole of his past record. A different view seems to have
‘been expressed by Mason J. in R. v, Lipsisch* hoiding appasently that the test
of relevanog applics o cross-examination under this heading a5 in the lpplml—
bility of the substantive past of the section. The betler view scems t e that
whese the accused lays caim to good character in any respect he may be s
examined on aii aspects of his clummm' both on those aspeets related to the
present charge as these are relevas itt, and on the extraneous aspects
as these ase relevant to the cnmbmty of his testimonial asseztion of bis vistue.

It is o disproof of good character that the accused was acquitted on 2 pre-
vious charge, or suspected but not tried, and he eannot ‘be cross-examined on
these incidents unless he has hmu:lf raised the incidents, in which case the

i ination would be dicected to aitacking his credit only
ot el
R s
B L ety e

Setan

aninion
nitled to fead vld: ur.uod s
1b¢nmee “adk aﬂlﬂ 'f' PD.. ﬂ7nl 429-30.

African Law
S updartned
¥ e whete 1 it s boen 2
‘which s then allowsd; 1
o o sharacte (3 n:z.mm the Sigte i
o e i 13 193 nn 6529157, v Besham [O1SK B 464
Reference to lhe accused's good charecl Counsel's npcm toes wot amount 15
iving evideace of charaster: R. v Em:(mo]zxn 46 2t 762, N
TR . Redd [1922] Al ER. 43 nw] AC!ling,u':l& 3
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Te accused does not put his character in i i
s by retod. A SXATIE 15 K. . Tompaons whems e wormes e o
srouble with the police, in cannection with which his fine had not been paia, P
order {o explain the fact that he had run gway when an offier Lad mm';mix
srrest hien. O the other hand. if he refers to oaly one previous convistion when
s oy e 1 5 e god e, end oy e
asked wbout

® lm[mlallnm' o1t the character of the complainon® or prosecution
Both in this case, and under pioviso (4}, section 228 nppafzmly nllcw:“d‘m’;
s of . kst it woud vt b prmived a commn v, o0

where

than bad
this i ot relevant to the issue of guilt and where good characer 15 not b
e Where he defence has made mputations on fhe characier of the potia
‘plainant or the prosecution witnesses, the accused may b cross-examined on his
own character, to demonstrate to the jury the unreliability of the source of those
:mpummns =
I England this branch o provis (0 is s interpreted erelly,so s the
Torfeits his shield by any itputation, even if necessarlly.
comee of esablishing his deencs, butshvays subjest 0 the Sovns ntonte
exclude unfaitly prejudicial eross-examination.® n South Africa the position is
not enticely clear ® The general § ral Judicil consensus, however, seets (o be that
the sccused doss not Forfeit his shicld
mm the defenc verson san anly b sccepted on e ‘ypothesis that the s
Iying—in the words o in R.v. Hendricks™ ‘where the
facts sought to be proved [by the def:nue] are an essential portion of the proof
that the conducs of the accused is ot crinnal’. Thus on a charge of assault,

ayidence of' hough a
slur on the former's chan\cun was valansly mextnmb!: from the issue ofp
vocation and thus did not chasacter

‘pl’lnwd

In R.v. Du Prez®a defence nsistence that oy iumond.l Tiad been
by the polic: witnesses was held not to bring pe isa () into operation, even

9L ATER, 503 (C CA)

iling &, v. Wapram (1952) 36 Cr. App. Rep. 1221 78,

2 v, ai 07, ol
= me staiyte uses G;IB-‘;ISI\ o, the it o, racziure being the
complainant, See R v. Kiss
Rl Ym0, mdmebutd g et i ‘éﬁ‘i""’ uasmwuz
IE.

(L e ey e DL B S A
; T S 613 Qs Yol
5 e doe ot implale b acced: . v ey 0. !l(‘ll)ﬂ (\.'\:)um‘
jon bty um}zAur.k 7L
TN Syt e ymdmgmempemm
the Characles o Prosesumon Vineses (36 15 m.u x u.s“ e .
v A e e B
oscisar porec Bt
ity ,M‘fiz. e A D s o4 B 4
s. e mzu) SA, JES(E)h:rI\m: Ol Hlsm 3. goinid o:.;k\:n.; eny Testham xu.;ﬂ et
overruled 9 ,
i . Wam:&v"f dallJ.AAnDanCfA et e Low of
Elinee n Souh ivia (969, . 3
1933 TED. 431 at 458,
* Spence v. K., 1946 N-PD. 696 01 T00,
134 xsnzu)SA 365 6. E1 Otoe -

(0o, R. v, Perstian, 1934 T.B.D, 253, 4nd §.
5t Aebacals 115481 S.C. 9 (-
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though this coutained a gecessary implication of an alle
(s i - sy o o s s oy o
;wurxlfym' even pl;:y: :‘l!l‘egmg it s alf ies, is to be treated merely as ‘pleading not
In R v. Du Prees, Tindall 5% distinguished the fact of dhat o
in R v. Dunkle Ey. where a men witness had been asked ab‘:fz"’;,“",‘.'ii
against nes brother mlvm
and R, v. Jones,® Where it was anm.c lon,
by the acoused. 1n both cases e leambd]ud afA
o e leasned Jodge mxa\ would have. permmerl
bac dane). It seems to be a fair infecence from this that the el st
categorics of relevance should be applied tos section 228(a). Entirely extrancous
abuso would in any event be excluded as imeievent, To be aliowed at all, the
defence evidence must, therefore, be relevant cither to tho issues ia. the case
(i. to the accused's guilt or innocence), af to the weight of the Statg evidence,
ot 1o the adm-mhuny of that =v»dme Dunkley's case is an exsmple of the
tegory, < an third. O this avalysis, therefore, it is
vn.ly imputations fnllmg into the fist m g0y of selevance which do pat bring
‘proviso (a) into operation. But where the altack on the prosecution witcesses is
relevant solely to their credit, o to the admissibility of the evidence m»y pro-
duse, then the defence is making imputations op their characters within the
‘meaning of the section, and the way is clear’ for the unsestricied orass-examina-
tion of the sccused.

Tmputations on the character of persons not testifying for the State, such as
the deceased in a murder charge, do not bring proviso (4) into operation.t*
16 the same counse] is representing severa] of the uccused persons in the sante
trial, he should intimate to the coutt, the prosecvtor and the attacked witoess
on behalf of which accused the mp\.mm s being suached so that the other

acoused will recasin protected by theit seetion 27 shicld

(c) Giving evidence agam.\‘t a co-uceused. Wiers the acoused pives evidence
against & co-accused, to deprive the latter of the right to cross-examie a3 to
Charasier would be to feter s ordinary right to defend himself by disceediing
those persons Who have testified against him.® In this case: itis mmumml

o, & ¥, David, 1962 3] S.A. 305 (SR,

N Ty R 55 mamau)n a0, K.
Atnand, st?)rs R o ] Ay (limdlltkt, O TP
. Vowever, & v: Rappolt (1911 18 Cr . B N
“’“’h‘hwhwmcml . rred (at 583). of Watcrneyer LA. is,
i ﬂmK.B 23, 6 All ER. 187 shieh [ul!ows'
9271 [ KF. 323, (192

“}ma) s[r 2 Ahl‘z%_ 7(CCA).

et 10 e sourt’s g Svetion to exciude prejudicial cvidente, See above,
B Ry, Bisgta (1920 1 KD, 75 {C-A), The imputations in this case vere in vy event
nl::l?( 10 establist |u§9lSl d(rglA;ﬂZ .

e nex(:n)mw Srossemingion of 2.5 acoused person whateot e but s
itoesses have given cvis (hewwi?“ﬂ\hmcxﬂsmcﬂdu oL unlhr,
el e iwsys erass-esamivs anolnec
issues Just as be By o l;z/wvtnts! “who has beed cailed and-

BTAD. 382 , 3595 5.4, 941 (49,

iy
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‘whether the attack be made ss an essential part of the det if
accased or as incidental thereto!® Nor is the intention §f."f.f.“£.§§‘£l":fé2ﬁ
of momeat, whether it is born of *pained reluctance ar malevofent eagerness' ¢
‘An socused. thus attacked must have equal means of discrediting the attscke,
whether prosecution witness or defence witness, but such character cross:
examination in the latter cas: fms mo bearing on the guilt or innocence of the
co-acesed since the genesal exclusion of propensity evidence coatinues.%
‘Bvidence "against’ & co-actused was said i Murdoch v. Taylor® to mesn
vidence which supports the prosecution case in a materil respect or which
undermines the defence of the co-accused’—for example, if on accused estroys
the alibl put forward by his co-acoused. Where this occurs, the wording of
; " iR oeeuts
instance of the prosecution, and eross-examination at the instance um: ﬁf
accused. In the former ¢ase, the House of Lords in Murdock v. Tayler considered.
that the court retains 2 discretion to refuse it in the interests of maintaining the
faitness of the trial.® This would be consistent with equity and logie, as from
this poit of view the lability to cross-csamination is sll incuszed as a procedu-
ral penalty. But in that case no discretiou was o
from cross-examining—he may do 50 a5 of right. The same conclusion Is also
implied by Van den Heever JA.'s express rejection, in R. v. fagas® of this
situation as involving a procedurat penalty, Such a result i not, however, with-
out its dangers.
i i

views® would allow fon of ome accused as of
right only where his evidence ‘against” his co-accused falls into the second branch
of Lord Donovan's definition, in other wards where he has in some way
mined b e was in f ition in Murdock v. Taylor).
‘Where he has nat done o, has not obstructad his co-cecuseds avenue of escape,
but has only supplemented or strengfliened the prosecution case against his
ca-aceused, to deny the court a discretion to refuse cross-examination would be
{o defeat the underlying purpose of scction 228, That underlying purpose is
surely to profect both accused as fac as possible, rather ther o expose one o
tlie possibility of prejudice where the other’s ‘opportunity to estabiish his defence
remains

‘Where the accused gives evidence agaiast bis accomplice who has for some.
reason got heen charged,  or against & co-acoused who is not charged with the

s B DA AR B A
iber fo 3

e o Bovihuy Cest 1n Mardoch v, Tagor (1965] L AT ER. 406 (L) &t

" R, v. Bogar. 1952 (1) S.A, 437 (AD) st 441, N

Y ‘Donovan, At 409, Lord Morris of Bory-

oo e TATER. 404 (11 Yar o, pr Lord Posorsn AL10% LtV 0

ot i 25 e
whith wauld rationilly have to be included in any
whtich, if nocepted, woulé warrant a corvietion ‘of the “ather pesson charged ‘with the same
R, e be any diflerence In efect between this #nd Ui fest caun-
Gaigd by Lord Dosovan
% R, Msatasa, 193 EDL, 108
R.v. Tham

:ffn yirey pson ”’ﬁ%’_ ’: Al ER. 305 {C.C.A) at 508
D S et ar Mundoch v. Taplr n {19651 1 New Zealand Usiershies

LR 547,
&RV, Marano, 1926 OFD. 1.
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tion remains inadmissil
Judicial Discration umier section 228. Even whete the secused I
‘brought jato operation one of the exceptions ta the ymhdﬂhm‘l! ;:;;f:dmxi
sectian 228, the court retains ils general discretion in criminal |nlls to exclude
techaically admissible cross-examination where its reception would prefudics
the aceused unduly in relation (o its usefulness™ (subject to w)m fias been said

“This judicial discretion s a3 ts corollacy the duty resting on col

pvrwmmon toinfimate ta the judge in advance his n{ﬁemm?ofcm;"»::f:;:&:

the aceused as to chaxactes, t0 enable & ruling on. the point to be given in the
absence of the jury.5* Where the examination is allowed, prosecuting counsel
should. exercise the utmost restraint and avaid aay detrimental references i so
far a3 is compatible with the fsir presentation of his case.* Where the character
cross-examination is to be conducted at the instance of 4 co-accused, counsel
for the defence showdd subject himself to the same restraint as counsel for the
prosscatios; and an mum.wn o atiack the character of « cmlmd,

otherwise,

counel fn advaice 10 ennb!e mm o consider whether any objecsion wil be
taken,

d and hi
<ross-gxaminer into staterents wbu:h will rsull in the slu:id bemg lost,™ and.

incusring a forfeiture of the oy

2 Pﬂnlege agaiust sel-tncrimination
abliged to ansa would.

l'rom answering in the Supreme Conn ol‘ J\uilcahlre in England®® because his
answes might tend to expose him o ‘any pains, penalty, punishment oy for-
feitue, of to 2 criminal charge, ot to degrade bis charaster 5

Historically, this peotection evolved in response to & rovalsion against Star
Chamber methods, S but the rationsle advanced for its retention today far
1mm:nd.s its origins, In the words of Warren C.J. in the United States Supreme.

Court,®

i o enmpl:x i
tutional foundation
to the

i 10 one v (hought: e coest-
s the sespect a government . .- it nccosd

A S
e ape e s umnux
ibave, d ‘Marcbie, 1934 TP, 59; R. v. Persutaum,
”5“ 253 K V hﬁlﬂ}:}m#é}) 31/1'.318'undm|knlm¢.rv Y [IM)ZWL-R-
i1y ar
ok M'""uw FAMER Sy Cook 195913 QBUOCTAI I,

2 v Baids D975 N ER 402, 4 38,
* The gttt D by “om the thvicth day of May, 1967 By seo. 20
Act, No. 920“96! lm; in whﬂm% the faw wachi S&lm 00083

 Sex. Crigins MI,NO 1935
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the Haman Peesouality, ous oty SYS(E of riminal ke e
el sk 0 it ldiidalprcduce the e it """Q..“?i.y i own

mdgpendml labouss, rther thas by the cruel gk, expedient of compeing 1 ors b

ms 2o ham suageed tht e exnce onm_- priviieps is necessary to

of the constitutionat impostance of the pnvﬂtge ﬂm statutory mm:i:ﬁ
on it are fo e narrowly construed® However. in Sowrs 46y mhy' the scope
of these rvmss . g o auch af it sy

“The Fight o wilbhold an Jesanivatory answer s not Avajable o ga socused
‘person who has chosen t+ - evidence on his own brisalf, in o far as concertis

be hos commiied, s discussion of section 228 of the Codeabove ) Nos, it
tecms of section 256 vt the Code,” can the privilege be cloimed by persons whom
e prosecator beieves™ to L accomplices, oe by persans whom ke beleves

i
.my given to the smsfa:hnn of the cour, enite the Witness fo an indemadty
gainst himself being proscouted fox thot offence, and are inadsnistible against
hlm at any subsequent irial for that offence.” If he is eharged with any other
ce perhaps arising out of the same ficts, it is not clear whether his crisina-
evuiem:e remains inadmissible against him, but since the legislafuer appa-
mdy felt it peces” 10 provide expressly to permit its use for the: paxpux. ofa
charge of perjury," the maxim exprasslo s est exelisio alteriss Trouid ps-
sumsbly apply to prevent jis being wicided against him for any other puzpose.
The protection once extended to him shoutd not be circumvented by the device H
of a different but factually related charge.
The pains and penalties which will entitlc a witness to invoke the privilege
o ot include civil liabilitins;™ and the protection against queitioss ‘teading to
degrade s character’ has aypatently very litile messiing today, as it is scorpted
that & witness may be broadly cross-examined as to character for fhe purpose.of
attacking his credit?® There are 3 few situations where forfeitures still exist? ;
and in respect of thess, though they oee rare, the priviege is claimable. |
“The existence of ths prvilege does not entitie o witness to refuse {0 take the ;
cath tm the growad tha «xy evideace b might possibly give may expose him to
, 1962 () 5.4 497 (D2t AL
e o Bl T )‘L‘%mw W55 54, 716 T
nsAlﬂm)ﬂRvCamn D.%i0at

o iig S
e L Ameadiosns ct, No, 0 of 1964 20d e
am‘ému&@ﬁ%ﬂmﬁm -‘-!’7"’"’”“"‘0“"”"’"“‘ s L.
LY

the:
2 accamplice was beld 10 satisfy this po

m -3 .
SRR e m.ﬁfﬁ";"" 2 é:lp,w.t,r shove,p. 808, 3473 “
h v )
¥ rowski J. in . v, Kuyper, 1915 T.P.D. 308 at 314
S “ ol P o

. 1 ‘Act, No. 44 of 1350; sec.
uhma mqw ?«msaonoss secs. 3sm‘mmecmp~asm No. non%&
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crminal peaaltes? He must submit 1o being sworn, oo
ciminal? qm‘:m e cluim it only when the
I S, v. Inane® the Awdlale Dmsmn teide s e

has a duty as a matter of - presiding jodicis] officer
B et o, hat e s catild to dcling 19 anmepos T prosecuto
under a corresponding duty to war the court when the amiet to 2 p-npofs
qwnon may have this zesuit. A failure to wam the witness wil not secessarily
i Tny

Seell 050 i he 1 fact did ot Exow that he couid have chaimed pAviege
‘Where a witness claims e privifege on oath, the court is not bound to accept
his view of the likelitood of incrimination. e must disclose the grounds of his
o that the judge ‘himself that the
witness's denger Is not an imaginary or unsubstanial one A nofle prosequi
offered by the attorney-general has been heid to render the fear of prosceution
ngeal 8 but & mere profuise nok t0 prosecute, which is supported only by the
‘goodwill of the Prosecutor, is insuficient# A witness’s fear that he would be
Geprived of his liquor licence was held to be unsubstansial in the lisht of the
evidence sought from him, in Ramaay v. Attorney-Generai for the Transvaal:¥
and the fikelthood of restrictions being imposed on the withess in terms of the
‘Suppression. of Comaunist Act, 1950, did not enable him to clain the prm.«
tege successfully in S. v, Carmeson® again on the ground of the relative’5-
information asked for. However, Ludosf Js view, in the fatter cass, tat at the
wmuss could not claim the privilege beeause the evidence had siseady shown
Bt to be guilty of an offence, cannot be supported 5 view of the Appellute
Division's pronotacement in R, V. Nuhmelaw that as the witness alone can
d extent to which f the choice whether

he is prepared to mpmdmelumsclfmnhu Y shoukd belfsto lim ™

 L3LSTRD, 300313165 K. v Hibbue, 1581 TRD, 4333 438; R. Y. Heord,

KH)
xsm:m 1 <€ 406, 41
gk Homon 199 CLD, 143 2t 1443 R V. Heard,
beve.sm 1; Woddell . E 195, 1¢ cannot be clabied in rgs”
megty' 5. . Pogrund, 1961 )
1966’1);‘"‘5 fi: (LD(‘])ntAM.mAmKV Ramakok, 1919 TED. 305.

i ""“*"‘”‘E’vf-y ot i s
peamedt lhxml‘?w\ll the n. In n Alrica this. E;a ‘zew o otk

zwurm-nmr.m hamo s -.e.;a:um
mlllr ‘or prior contact with authorities, ‘can never be more ‘speculatior VR
it lmpnn‘ln'. e e bt of u:; Bovior icrrsgated, 8

o mﬂﬁ! e S Bt nccompuied by (6 Spamion o ing =
eud will be nsnd agmint the msmmlm RS O s o through on aarencss of these

"umyv n.(nm:am.xzx.uz,u R v. Kapper. 1915 T.ED. 208 st 334; Miller
" s L Dok
oo i Gene, ot s e 0.

i
_ﬁw;un r-m.ns. 1962 0) 8.4 47 T2t 42
S A ) et doubt e Cross o Evtdenc, op. it 1. 1.
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3. Professtonal privilege

The attorney~client privilege, the oldest of the privil i
{aw of evidence, s as s objec the encouragement of members o he i
consult freely and candidly with their legat advisers, without fear uufwh :"ﬂ
ssid fn the course of consultation can be used against them.5 The priviege,
herefore, s that of the client ot of the lawyer, In is present form, the mivilog:
i enacted by section 232 of the Criminal Procedure Act, which elere, Tor e
privllege aitaching 0 legol advisers, nistered in England.

Taesitably, it secms, some degres of disclosure is wnavoidable if the witness
is to convince the court of the justice of his refisal, particularly where the ques-
tion or answer is not directly incriminstory but may constitute a necessary Jink
for establishing the chain of his eriminal responsibility. It must be conceded
that the proper administration of justive could hardiy allow a witness's invaca-
tion of the privilege to be finalin telf wi investigation of its basis.

iy fons, oral
between the client and his tegal adviser cting in a professional capacity (snd
including heir respective agents and intermediaries®) are privileged from
disclosure.

Teis in every case a question of fact whether The occasion and context was
indeed a professional and confidential one. For example, the client does not
sormally give his address to his attorney in confidence, though cirumstances
are conceivable where e might have done so,% but the raere fact that the attor-
ney would not have becn in possession of the iuformation hed the professional
relationship ot existed is in no way conclusive. The fact that the attorney has
‘een instructed to act for the client & not corfidential;® nor are the client's
ingtructions to regotiate a settlement,% or \be contents of an arder of court
communicated by the attorney 1o the dlient

In ascerteining whether the Jegal adviser 2t the time the consmunication was
made was acting in & professional capacity, such factors as whelber he zeceived a
fee, the place where the consultativn was hetd, and the surroveding circum-
stunces generally may be looked at.# Communications to an atiorney who is
acting in another capacity would not be privileged, e.g. where he n cting as

tector, i hesif, o i) fei

3 puty 3

Ozce it has been esteblished that the occasion was indeed a confidential and
a professional one, all communicalions passing between the lavyer and the
client are privileged from disclosure, It is not necessary that the consultations

 3offat v. Sonth African Breweries, Lid, 1912 W.LD. 104 nt 106.Schlogberg v. Astarney-
o B S o35 4, In Fiimio, Magsiary ord Barkar V. 1.

progisi e
V3. v. Maselt, 1969 () S.A, 650 (O s g
TSI AT s o
in coniidence, see Ditx v, Attorney-General, 1936 NB.D. 362,
st by 1 L:ldé’v".‘fw; Fron e Cs. L 1062 B8A Ot
e T e orcaron Co. L. 1906) ZT N.Lk. 410 ot 413; Glavcgnolt
5 e 1500 5) 5.4, 353 (D2t 90
Ty v,

Devan, 1930 E.D.L, 265,
gy, Devan, 1990 B 0547 (W wnd, genraly, reeanugc v, Gaskel (1633) LM

K,
e {;‘umu case, sbove; Brif v. Marial Life Inswance Company of New Yark (1905} 22
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onwhich legal
Taise the ge, both 24 (0 Facts and as to statements or documents,
m;]]ydfor Toe chiont's sevelaions but also for the atoracy's of ol 2‘,’,?,.’,‘:“‘
w 0t have been
strictty relevant to the matter on which legal adyice was sou 6o

ar ey seferable o the profesions ltiowship Nt gt ey ‘ﬁi;ﬁz

selated to the ubummg or furnishing of Jegal advice.$ A stats

iy 1o ateact th pvige contimas 4o 5o e e e ooy
mploymnl has been terminated,” and hecher or not that employment related
10 now

ooty ot not to the fact that it
ﬂu fact that yam.nlar matters were rof imparéed to the legad advizer shoudd be
(ggmxdbd as priviley
commanication s ot one passing difscily between atiorney aad
nhmtblnuolmmud by orfroma l;nrd party, thgpnvn]ag:)lanmrmwu?wpe
t t -
tion of lmgllmn # whether on u:e attorney’s mmm.we or on the- d:enl s,' mw
ordinary routin i
they are subs:qumuy e Tor mnmcm.g a solicitor;* unless the legai whviser s
‘imself the ageat, as in Claremont Union College v. Cape Town Clty Counefl
whece he was ant offcial of the dofendant municipatity. Nor does the privilege
apply to informauon regarding a calfision given by an insured driver to his
statutory third-party insurers, if this is done simply in pursusace of his contract
with ther.*
If the communication was Gtieined for the purpos: of taking legl advice, the
privilege is unaffected even though it is not theseafter in fact used for that

s v, Lo 0n 1553 WLD, 15; s dot, 1902 WLD. 49;
Mndtinf . Zopm 01474 A M ERy e b 8 O
sy, Xcame,v, A, 49 M)

o Estae oy . Urdon e (ke f Raiways awt Horbous, 1912 CPD- 1012 a6

s Buckster .1 Minier 1. Prist (1930} 4. S50 (L1021 565 %, « Fonche, 195
54 40Ty 51 ML S o, S sk, 2L
g Konda ¥ Joes, 157 ) o o i Fracyort Commiion
at
53»» 1, 1527 CP, 278; Wite v. Addlionel Assisiant Magistale, 1933 WLD.
i di"m'l TN

Shitds, 1524 GP.D. 1351 5. v. Gree 1962, S0, 898 () Vargtas
A e Costra, Merks v, Lige N.0.. 199 WLID. 135, Soe e4p. 5. .

750
59 sA

vafint (1906 23 4.C. 343 ut 146; Messina Brot, Coles amd Searlo v, Kirsten
e m.c;?; aisfond v. Afvican Banking Corf., T T aeb. 18 1

Le Marchant 183‘ 17 Ch.D, 675 (C.A) at 681,
o 3 e v e Mg ) iy, 904 51 2, et . e, gl Lo et o
" 2 ¥
i e s '}m." “ﬂ‘iq - (M'{u"/?m o/m».y:m Har ol GO0
1012 at 1016; Leo v. Barelays Bank, g Sauth) Lid
... nafiemal

Tnited Tobacco
Cobaces Company of SA, Lidy e e
1933 CPD. 419, CF. HRm{rz{ Sarbishive {1920 AC. 581 (HLd, wm«newvn:p

a5 sllctior ot the others.
HeE Towe v, Mabayi, 1961 () SA. 635 ©).
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qpose It s aisp clear that the information
pc:u-a into being for this purpose cover pnp-“-i'&’i‘.f.ﬂ‘?f‘i&i:’i.".l.‘.’lf ?u .
hichis dzawn the fal docunentasualy o be e b thoegal i e
1o.deny the privilege to iser, since
il of the final document2t Fr thesame eeson, 10 advrs feeoce sto
thegurost ofth priveg & inirly e oy
as centred mainly on the requirement that wher
{avebted the commuBIcation st hive been made i antipaion ot Bigacn
Ligation snust, jt seems, be actually pending, threatensd or contemplated 25
kel or reasopable, not merely »5 possible s and is contemplated when a dis
pute is cleatly forescen even thoagh not in the precise form in which it subse.
Tuently acises¥ And this contemplation or anticipation can oply be ia the mind
ottt el gt o ha, or e, wi th sateof mind f e g

ofa diector uid be relevant, that of
sessor would o The fiklbood ofHipton & ,udw abjectively and not
from the viewpoiat of a ‘very nervous or suspicious man’, bus as Clayden J.

has pointed out?® ‘a Tirigint dyomid o lse e pivilegs betaus he s asug 0
see tho likelihood of litigation’.

The time when the commmmication is made is the relevant time: that the
clent's coptemplation of litigation ltered subsequently because he hoped to
effect  settlement, is immaterial®

Tn oll cases the privilege i the privilege of the client himself, not of the attor-
ey The latter mey not withbod the information if the client wishes it
closed, and 4 the client chooses 1ot to waive the privilege he can refuse dis-
closure by hismself, his agents or his lugal adviser. (Naturally, no privilege can
beset o hevea j

fonal Tabceo Co. (5.4} Lid. v. United Tobacco Companies (Sontk) Lid, (3 1953
«)s A zsl e o o (o Lo At Btecion trnehce Con L T2.2)

409’]&

ﬂ k»'nd’ 1965 A, 796 {A.D,} at 812; Fes

MMV e O e e o (S llni/edTaﬁawi
196l (‘mlﬂl) Lid (3)‘,";)953 ;&SA 251 (W) at 256. 3. Hefmum, Mausddorp and

P si’x »bmo 0S5 Lid. v United Tobacso Comprtes (Sonth) L 5955
Mﬂhw Umnlbu Co., Ltd. v. London ond Nesti thewestern Railway
lﬂ’x.n 850( “Accldent, Five & Life Assurance Corp.,
1912 T.RD. 494“50[ 50‘ Saver ¥, A.A.Mlll lhwnm«c&.nd..l 52

“)S.A ]lﬂ( POYIBIV Sauth Brisish Iy n m}d‘:‘v Lrd., 1963

v Coloil Gt i L ate o Cpnosction wi
el provsiings ere omams, praeiin
RR Dmlmn llgﬁl] 2 Ali ERL 365,

imse,ahm.ntm Caldwellv. Western Azance Co., Lid, 1936 W.LD- 111
roacca Conpanics (Ssuth) Ltd. v. Tnternational Tobacco Co. of S.An Lide
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i T Brewertes, Lid, 1912 W.LLD. 104 u 107; Leo v. Barlays Bark,
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* Maffae v. South
e tixd & oy 1) 3 r_n,{_ B 22 56
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matter of the communication, as would co-cansy
however, the information was obtained from an 5.‘2.‘&? whols xﬁ: capene
the olient, the scope of the privilege is narrower; while the eom::\gll:‘; -
remains privileged i the hands of the attorney, hs client or the luter's agents,
the third party himself Gaanot be prcvented from disclosing it (fhough the third
Py gaanot ;nvns;e {ho privilge fthe sitomey' et doss =0, Silaly,
i informatios has come into the hands of the !
it information s opponent, even if by improper

Because, too, the privilcge is the clienvs, information or docy
would not have been privileged in his hands do not become i ,......T.'Q'S"f‘,’oﬂ'iii
closure simply by being kanded to an attorney. Thus in K. v. Davies,? as the
business records kept bY the clict were 2ot privileged, when they cam into the
attoriey’s custody he was simply 23 agent to possess and squld claim no greater

principal, For this reason, too, i
is ating, statemeats and docuraents are protected in 2 litigant’s hands to the
same extent as if he hiad employed an attorney, so that, £.8, witnesses' statements
in the hands of the potice or prosecutor need not be disclosed.”

The privilege does ot aperate to relieve 2 witness claiming it from taking the
stad at all, He must submit to being sworn and then claim the privilege if and
when particular questions infringing it are asked of him®
Despite. the ublic policy in favour of frankuess in the legal professional
relationship, the existence of the privilege s uadoubtedly an obstacks 1o the free
fnvestiation o th trth ¥ In rder, terefore o prevent s abuss, the provise
1o section 232 states that there is 5o prmlegp whiere the legal advice was sought
before the criminal conduct was embarked on, ie. i furtherance ot an flogal
pucpose. Where the legal advwser pacticipates in such a porpose he pus cested to
5ot in 3 professional capacity, Whether or not he is aware of his lient’s flegiti-
mate objets, and sccordingly no piviege obaias = The iy of proof is on the

= Gme v Jabames .0, 1949 (0S4 71
© Sverpaionad Tobueco Ca. of S.A
Q)SA, 678 (w) The! mdun !o the Cobirer,
d Armual of South ,iy,;
. (A Jmr oo e TS TS
ol & Guest 11898) 1 QB 750 (C.AY; Wiliams . Shaw (1884) 4 EDC. 105 a1
AT i md Seyren O st compeny 1558 43 ML 1215 dndresen

v. Minks xm 2 SA. 4T3
o L1 ) ! Uﬁp a S&?;Lu\s Seo, nlan, Helavan, Mfacsorp and Backer V.

.~

13 ited Tobocep Cot rs (Sauth) L!d.< 1953
Venglas. Moo, ngm) ity
n;ﬂ 5, v. Kearney, 1964 (2} S.A-

28

1968 (4) 1 at
r, that wheee thate:
Y O mmln‘;!v:‘:s:t.luilh“
o By
Inre 5., Wagner, X96§ {4 S.A
(AD) .
‘W ll’llr)v Additional Assistant Magistrate, 1931 W.L.D. $10; Andresen ¥, Minister of Justice,
QEAIL OO 1o comseus it aicty. Thus Best C. i froadv. Pl (1428)
173 E.R. 1142 at 1142: ‘The p lﬁ!! XS :wma!y. nll:’\l not ta be extended.”
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person alloging the exclusioa. of the privitsge 10 give prim facis proo
Hegality. Naturally, the proviso to P Goss 0o st e the
clint whe has sought out hi Tor th g poree e Bivlege of 4
upon & criminal charge against him Ju respect of acts aleady committed.

Fhe attorney-clicnt privilege is the only professional privilege recoguized i
our law, None extends to the confidential relationship between byt and
patient, s priest nd. penitent.® secoustant and cliet, or betwosn 3 joutnafi
P iy seuroes of Information A banker has no riviege for his Gooks ot
comamion aw, but is given a imited privibg= by seeon 266 of the Criion]
rosedure Act, which entitles him fo withhold. disclosure waless production i
specially ordered by the court, " L

4, Privilege for Income tax matters

Section 4(1) of the Facome Tax Act, 1962, imposes a duty of secrecy on all
persons employed in catrying out the provisions of that Act with regard to
Tatiers coming 10 their knowledge in the performance of their duties. These
matters are not to be divulged except (o the taxpayer concemed or his lawful
representatives % unless the performance of the officials duties under the Act
requires disclosure ot it is required by ordet of a competent court. The purpose
of the provision is the encouragement of fu disclsure ta the fiscal authorities
who afc enabled to retain thy Ang i i th
by ing veil of secrecy,* but his of documents
not the fact that such were made.”

‘The taxpayer is entitled to compel the revenue departuent fo produce his
Jeturns, assessments, €tc., in a court vf 14, but no ofter party bs a right to

ir production. The cou iscretion 1o order ?
or 4t the instance of someone other than the taxpayer,® but Wil not sasily be

4 10 o 020 In Strydsm v, Grifin Engineering Company, howerer,
disclosure was ordered, s not only was the information reguired four yests old,
but the taxpayer concerned had since died, so that even if i¢ had incrimin
him ao punitive consequences could have foliowed; and in Union Govermment
v, Shiu'® RumpfF J. exercised his discretion in favour of ‘granting an spplication
by the Commissioner for Inland Revenue to diviige the conents of invome tex
documents, where the Commissioner was the petitioning creditor in 2 sequestra-
tiop application.
ince discl

Hicials is atiowed in f their
daties under the Act, and since for them to assist in the prosecution of pevsons

lakerv. Pk, 116 CED 7 BOE 250 5 v, [orbes, P 148

W Whneler v Lo erchyn (1381) 17 Ch. D. 5 ax 64, ="

e L 5 i Gl v Conat 1196912 WALR. 345,

See 5. vai D van Niskeck in (1969) B7 S.d-L-1. 300

st No. 58 of 1962. Previously sec, 4 of Act No 31 of 1941,

T AN nﬂﬁJmi(c%mm %527 0.5.D. 47; Marga.v. De Kock, 1947 (4)
* < such o wouk! adversely affct the lojcrests of the Stale (e

S oo B e Soraamming Sinck e onge Commbiiee, 1549 (&) S.A. 853
o oa, whethcr nco tx documents auld exee fal o

‘below,

&
i ca
H 31, ®ep. Sierv. Sibe, 1937 NPD. 12,
1523 0.P.D. 47 "{225 1955 (1) S,A. 298 (). "
* Possi TAI12 b covered n amy cvent by st proviso (055 4(1)

abave,
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charged with contraventions of the Act are part of those duties, otherw
nformation may be furnished by such offials both etuting
information may be to the prosecuting authori-
“The privilege crented by the Income Tax Act extends only to the
employed under it, so that the taxpayer himself cannot claim- my bave : p;?d;j:
under section 4(1), bul would Bave to bring his refusal to praduce his income
ete, uader anc of the other headings of privege f he
can, by nvoking, Tor ﬂm.mple the protection against seif-incrimination,

5, Mavital privilege

The only '.hmu
privilege s the marital one, where the importance of rotecing e
,,,,;1 confidence of the spouses overrides the impnvzslxence ‘o e adeininrston
o

Seetion 2250 of the Criminal Procedure Act ‘provides that a withcss may
zefuse to discloss communications mads by his ot her spouse driag e ub-
sistence of the marriage, A person whose marriage has beea dissolyed or
annulled by a competent court can claim the privifege for anything occurring
during the marciage before its dissolution or anmulment If, however, the
marriage was dissolved. by eath rather than by order of court, the privlege
ceases.

“The prototype of section 229(1), which was section 1(d) of the Englisi Crimi-
sl Evideace Act, 1898,% vas said i Shenton v, Tyler® 10 confec & privlege on
the testifying spouse alone, who alone may elect to waive it and divuige the
communication. In the United States, on the otber hand, the privilege is seid to
‘be <hat of the communicating spouse, who may therefore peent the testifyin
spouse from speaking to it.% The solution imposed by our C: i
amaigamation of these two views, since sestion 230 pmvldr,s that a testifying
spouse can claim &uy privilege his or her spouse could haye claimed. Thus the
witness may sefse 10 answer guestions which would incriminate the spouse.
orwmddreﬂer:t on ¢ character or p ons of the spot

md: by the spc < |u; or her preserce to the former's legal ldvuu,“ and lhc
‘privitege conr 4 i section 229(1) to withhoid disclosute of communicatisns
made by the v :+7ss to his or fer spouse.

Where the ¢ mmusication between the spouses bas reached an outsider, he

Barker v. 4R, 1968 (9}

R, v, Kassim, 1950 (4) 5. A, 522 (A.D.) at 527-8, per
“C‘n:w s ”Em:»dum ).mm!lln.lw(l-)"ij.lzs(khlagllw.

Sa;
Sec, 22002y of the Cyiminal Progedute Act

Shentar . 15i9] L ATER 827 S i B, 848D, C1, 8 Wigmare, Exiderce,
&ﬁlfmm-m{::.&v 51, from vm.e:umnsmmmvmmsm ies Ui privilege

2ot lerminate on gitber des

S 68 L6 Vicy, €. 36,

Mo Tk 4 (cz%n 3, purG(mmMR-

3 nfmuy”' I Tl Tl 105 Tripsis atas.

S35 e o e o b ‘whero the spouses bath consutied
e advier 1s e, o Havien umuusxuplom.m.mry . 230 weell cover the
e ony ang of them 5 e cien

/
i
|
§
H
{
|
;
:
{
i

§
i
t
¢




164

may testify o it even against their wisk, Thus in R, « .
& woman by hier busband wh in R, v. Nelson, 5 u letter wm{enn;
‘prison warder before delfvery to her. The contents of the lotter were held
aduissible. The same would apply Where u co tabe
overheard by a third person. nversation between spouses is

iy PRJV)LEGE&;}:FORMAT!ON

I\. HKA! s 0

‘Evidence will be excluded where its reception would be contrary to the
jatetets of the State, o grounds o public poiy snd from regard 1o public
interest”

“This is an absolute privilege in the sense that where it applies no wimess
can testify to the matters covered (except, under the praviso fo section 233 of the
Criminal Code. where the disclosure of the information itself consituted an
offence); for exampl, f it i climed to jusify the withholding of documents,

no sceondary of circumstantial evidence of their contents may be given,® and
even if they have been disclosed inadvertently such evidence remains
inadmissible,# unless the reasons for seorccy have thereby fallen away
Where the privilege is not claimed by the State, it lies in the discretion of the
conrt a5 to whether it should be treated as having been waived

As in alt cases where the question of privilege arises, counsel may argue the

ter for the assistance of the cour, but its nvocation or waiver may have
ncihlng to do with the parties themsclves,® as the })nvllege npph:s with equal
s of whether or ot the State is a pacty to the act

T ection 29 of the General Law Amondment Act, No. 101 of 19(49 ‘provides

that evideaco shalf be oxcluded, on the mero production to the court of &
te signed by a Minister of State or other persan authorized to da sa by

the Prime Minister and stating that the signatory is of the opinion that the
gvmz ox the evidence “will be prejadicial to the inierests of the State or public
7. This provision was clearly designed to reverse the extensive overhaul

oWt the whol el of Sate privicge had imeditely before bezn subjcted
by the Appellate Division in Vi der Linde v. Calitz It is diffcult to imagine
tbat wany cases wilt in the future arise where the simple expedient aud total
fuality of the certificate will not be resorted to. However, as the provision itselt

1936 SR 120, A similar case is Rumping v. D.P.P. 19621 3 A ER. 256 (L),
5 . o (1935] Crim. LR, 6835z, oo, (1558 32 Awatr. L.I. 8.

“ommunity Development v. Saloojee, 1963 @) S.A, 65 (T} 6t 72; Redeilnghups

- ﬁ'ﬂg::'ﬂ), ‘{? ) s}l'"‘:i’}i% ‘Company [194.3 AC. 634 (L st 630; Faber v. Ban
©.BEBA BISRS, .u:s-mm:’/'m. 7y e, 1563 D S R 380
R v gghﬂl’lw ; 193 KZA 543 at ( L). dor Linde v, Calitz, 1967 1) 5.A. 239{ADX

e for Tndia in Counei (18851 208, 189 {CA) at 1957
o e Franier v. driry-Geneal, 1901 15,

Asat
Vi Fctgrsurg, 1919 TP, 119 a2 121,
).
i

ke Rour . A XM,

2 more i foemn, of the.
s iajement, igoraus form,
oﬁblgﬂﬁ),u’ an{AW , ﬁm ')Ena?wss‘ulm‘x:“nu;.m‘émﬁ ih the.
s encied »
e g e ate e e s sl e o) -(m
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expressly preserves the pre-existing Iaw where ot incosis
S S e ey
bﬂdns‘]o( a Iast isorial sigifcance. 1t hod be borne o mipe Tt she
saclusfonaty rule in this regard should as fur a 0 i
s ceiminal cases tha in chvl teals. s pesile be e strctly appied

At common law public policy was held to dictate that the intesests

of he

would be adversely affected by the disclosure of mtiers relating to n:llso‘::
security,% incfuding the maintenance of good diglomatic relations  matters of
bigh policy the peaper fanctioning of the pubic service® and the efficient
detection of crime. However, the mere fuct that the communications are made
o bigh officrs ot exscutve does ot metn ha tey ill autormusally be

rideged of admitistrati — 7
s pechaps I mads in pussuznce of s dury xmpascd by low The

meﬂm\

from disstosuse afforded to parfizmentary proceedings, which may give rise to
questions of imisiity, 1 xtensoly wegulates by Haoms 3 ond ey b
considered here.?

metions ape istinguished. oul from cases whete ordinary ‘adiais
vege s hpted. See 1 e g comon
£ . Cans orpany 11902] A.C. 624 e mm!m”
< ancan A ny 11942 L) ; 5.5,
1965 S, 919 () a1 935, Aklwﬂﬂuucn,nlﬂglth: iyt o
or En Pl rdui Enat v

uxswmmmrum;cmm\ov ]mv}hne
S (HLRS l?lcfwanﬂidalu 3rd od. (19671 p. 2356; Conway v. R”lmﬂ [19“] 2
E
' e.g. the piats of a mititary nlbmdne, in wartime. as ity Dustcan v, Cominelt, Laird,
i . B OSSR 14 o sboe:
ot Sioner’ reports o 1 governenent
12” 391 mdmcnmu Rlnmﬂ..bave. IW]J,XW),
&nmmu,x 5Tt 1, T
y
" ;.;  Nyangeni v, Minister of Bontu Edvecticn, 1951 (1) 8.4, 547 €E%;
ke R Gl »wm.,.."v Setay ol ey
ka‘/l {1895) 2 Q.B, 189 (C. A&Sﬂnwy 'v. Rimmer, above, at 1015, 1050,
B et i complont at a m:ll\hﬂ of the pablic 10 the
M'llm(", the. dn.sclem ‘of whi mlff\ mld= ll\dth!( fore
1953 T-P.D @lal W7 &l‘ of, Var !’!!Lfﬂﬁ v, Cn’"l(v&7 w S_L %M 9.

5B S.v. Paake, 1562 () S.4 200 G} where
th:nlpo;‘lng;:ywc h the sybict o the hzd:mor\icd See, too, Auren v. Raper
@ Frazer .

yP D. 121
315, Hdkll b S.AJ( L H (lﬂ’!}‘l N.LR. ?M N
2 ek B8 DD D a3t
1949 (4) SfA 835 (‘.\})‘ll 842; Day v. Minister

Soowsic {84553 8
Vot dor Horer v, B o Govs 00 0.4
Colgnil Gor. 1908) 23 8.C, 45; Vo
rae ¥, ;mum;
n/lmlee. ) T.P.D3, §53; Rurland V. t, 1956 (2} S.A,
s case, above, at 260. At 281 Sieyn CJ, $aled that = ot et nd
e bameaty-pod prone i e ol probably be oderid by the S
[

of 3 defama-
ryrieey Bty

’ ict eocrespondence.
- 'm‘ “:‘;2‘?;"““ iy F.'ﬂ.'nmiu et o1 of 1311 ¢ e K T, It
1956(2) 8.A. 580{(W),. Illﬂlknul’mﬂm(\/ llsa’l!mﬂl&cw (‘m’ﬂﬂd\ 2404




In England State Interests caa only be said to be afi

govermanent 5 conoeraed. I South Afoca: both corea et i, !
e covered, but, s in England, local mutboricies and other afficie osgsnism.
tions canpot elaim privilcge for their coacems ™ osguniza-

‘The privilege may \slel :lalgn::l h:: en'ly on actount of the particulat contents of

s to be innocuous, the commanication bel

which: shald be immune from disclosure In ity e the ;::5:;“ o
clsimed jurat by the political hwad of the department of State concerned. {in the
sase of provincial matters the politicat head is the Administrator.)” Oaly if this
s not possible for any reason-~which must be explained—may the cla.s be

made by the permenent head of the department, The deponent must ste that
he has hm15elf inspected the documents and is of the opinion that the distosme
of its cos adversely affect the State. T
Rhipsne shevld w0t wegh th need for the information n e ‘particalar i
he i ecting not in  judicial but in an administrative capacity®
blanket privilege cannot be claimed for & number or fi- of documents. The
pfnmmz ‘smust cosider each one individually when it s asked for or tendered.
I
of a witness are incompetent for the same reason”

The asfidavit under the Taw e i
cation and, if this s ot abvious, the prejudice o the publicinterest which might
sesult from disclosure, so that the court i put in a position to decide whether o
for priviege s el fouaied. In Dineon . Cammel, Labd and
Company™ the House of Lords held that an invocation of privik
proper form was conclusive and binaing on the courts, which could frimeded
Rot go behind the affidavit. The same conclusion had been reacked in South
Aftica, though frequently reluctantly®. untik, in ¥an der Linde v. Calits*
Steyn C.J. repudiated it at brast in so fay s concerned those casts whero the
documents are said to belong to & class which s priviieged from disclosure™

Van der Linde's

e o . Heacansfod Monicpality (1888) 3 HC.G, 3921
l Rallx . AR, \l. n/)’ldenbury l?w T—PD 119; Blackpool Corpavation V. Lacker [1948]
w;u;ﬂb-w. [19( ] “E.L551(97 hmwsﬂ.!(u,{‘fﬂﬂﬂﬁﬂllmsul»

No 16 of 193¢ erai Law Amendment Act, No. 101 of [969.

c i e (00 S G, ot s

lwsaj %Fé X (CAL' R w“'ﬁ(”iﬁ. i v Poya
Lo s b Comayn, Homme D268 2V L8 m(H.L)u&on o

i 7. osn beis
!Ilhn'nhed ht ele s houia ves:
of the execul m;:g mﬂmvwnm of justice {in the words. uf Lord Pﬂm in Ca-mwv

e 3
i e A v, B 993 AL BR 26 Ca LT
o e 53 565 ) S, Sts i Ford v. Mingier of Justice,
g Y! Y7 3LCy; Broome v Broome I Sosi AVER 201 207, Tt P 15,
» nico fer 13 TRD. 691 Heliett v, SAR. & H. usm
eL':'Lss But. s m’” “/M”c/"l.i?m 1913 T.7.13, 853 usp. at 857, sad Ruk
Eglbmm 1956 (2) S-A. 976 (C). -
1967 () S.4. (29 Dy Fora it o he st by it s nchion 205
S e e ol e o o of thor r‘pummmmnuwuuvm
et et . P B Ln'scas, ¢ 25




167

uncarr’s case was subsequently ovesroted by the House of Lor
rmner T cose o ot i o e vt oy e
rulinga clait of privilege even where t does not sopea & v

o privlegeevenwhere opear o heve bosa ivlously

privately 10 determing whether there is any n:mmy fox sec

Steyn C.J. wasned® that the executive was not to be hghtl‘yeg(undﬁen there
‘might be more reasons of State thas were dresmt of in judiciul philosophiss, end
disclosure might catail payment of oo great a pric for the informaton sovght.
On the other hand, said lbg lenmeﬂ cm)usnce, governmeatal interest dos ot

ths

s of justice. But the Segnaturs s ey e Htey by Act No. 10 of 965,

that i its view judicial evaluation, howevet ctious, camot be

compete wilh exccutive control and zesponsitiity in the protection of the
public interest.

. Privilege protecting infn!mm

A particular prvilegs is recogniaed with the cbject of encouraging private
individuals to rhsclose to the authorities information as i crimes committed,
hich they might otherwise be reluctant to vo!unm for fear of reprisals from
those who would be prejudiced by the disclosures,™

“This privilege is #n aspect of State privilege and as sush is governed by the
serms of section 233 of the Criminal Procedure Act, which states it is 10 be
accorded in situations where an English court would mogmz: it The Pngli
statemeat of the rule sxciudes, in “‘public prosecutions’, evidence tending to
reveal the identity of an informer or otherwiss exposing the chnanels of com-
‘muaication of a crime.® Since in South African procedure public prasceutions
are the almost invariable rle—unlike the Esglish position—our courts were led
initia'ly ia adopting the principle to apply what was in effect a far more stringent
rule of exclusion.®® A realistic adjustment has, hawever, been subhih«l by the
two Appellate Division decisions where the satier hes been co

As formulated by Stratford C.J. in R. v. ¥an Schalkwyic® ﬂaz pnvdeg! will
obtain where mfammmn ‘which paay cuuss the nitistion of s criminel pr
tion™ is given to the ol by who shovid be pm(e:lzd
against those who may suffer by his saving done so.

"A person who has Jaid & chasge would therefore normally be regarded as an.

"n 2 W.LR. 598 (HL.L). See (1968) 85 S.ALJ 309

Rt Sialbok (538 AD. S13 w1 549; Eepart, Minteter of Sustioe: n e . v. Filoy,
NS AD. 6532 66, o
the priviege. 1t 3 b the rasains of ensurin the free Row of Information,

e,
R 135 08D, 2
#Pec wme..g’,'ﬁs i Pl e i, at 657, discsing Tt v, Avaraty-
4t
35 AD,

he many cases which faflowed it

pémmm o o gty Lt

formation f ,l'l'ﬂmﬁw i

dﬂ‘nuﬂ?g::wau “.55:‘;;‘:‘.;“ q’m e VL B -t R . e,
D). §3

o ce}!mlmv  Ricte, 16 O, 465 sw:mwca ity 199 WLD,
n;abudm;ﬁea i %nmmmﬂmsx T, 300; R.V.. mﬂ,um)uuwsr.n
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nformes? cxcpt where s i s chucge tothe
person of propeny af an xndlwdnnl~ at least where he is & o~
B persons are mo cousidens o b i eed of mmgmf;ﬁfi?ﬁ o
complaints.?* Persons from whom the pofice have taken statements in the course
of their investigation of a erime are usually not to be treated as informets. Onc
example of this woutd be a witness to & motor colision, even if he was fnvolved
in the collision and has stated in response to the routise inquiry that he desires 2
proseration t0 ensue. Sinilaly, persons interogated by the polce when the
acoused s already under arcest are not informers.
Whether an informer in the strict seuss requiresthe prossion of sstcy s
tested by the requirements of public poficy. Watermeyer C.1. in R. v. Pilay™®
adopted a flexible measure in stef. 'g Hhat. eienee o s Sncs s of e
‘mation would be excluded. anly

because of same confident selationship betsen Saie and i3 om0 because the

st e 1o i I TGt 6 Wk gh oo fo £ b e 21
protected, or for the season that the candout and completeness uf his communicarion

On the test of public po}xcy. the privilege has been refused where the informer is
i ced of o protection since he b already been identified! by his own

sion o perhaps in earlier frials;* or where disclosure of tie informers identity
would be in favorem innocentiae ot oly 1o establish zhe acoused’s defencet
bt also where the reliability of the informer i in issuc. In terms of the provisa
ta setion 233, no privilese applics where the making of an oherwise protecied
nommumcahnn constitutes an offence,? such as incitement, iomcry, Jalsitas,

erjury, crimen injurla, or the laying of a false charge.® Aps
Roverer, generatiy fraud will act deteat a claim of Site pe

» DIVMI v. R, 1937 w PHL, H. 191 (T).
¥ Piliay's case, above, ¢ 567-8; Naj V. Wieeler, 1947 {2) S.A. 68 (D},
I:'MR. v, Vﬂ]lgi&‘)’lf(l",ﬂ?ﬁ ll*/l‘ze(/r\q.)n ‘43 II 550; R, v. Makawla, 1945 (1) 5.A. 40 (E}; Pechey
v 3
Agta’l nu V )'C.LIJ 1923 W. LD.ZS‘AIIMGM"H’
¥ Vm ,il* 1992 TPD. 13y 6 3 ingen V. “Maiewicke, lﬂl E.D,L. 330,
» |§‘5 AD. 653 ilm SQC ll‘ﬂ l\.e Jﬂgmm of Tindall ’A.
 § ponce fnessed 2 crime o
wa! held not to be in. snch 2 confidential l!hﬂnn with
5 ctample o o splcslon o i cmsiemion
24 (5}, hue" O e hvgs ot
Wi‘ﬂl ﬂlm it of detection without informal

et ioaest el
e Sl n R. v, Makad, it

Marais v, Lombard, 1958 (8) S.A.
llged,stock et
ion. Seiag fed o the.

Sathor
H r. Van Schc ;, 1938 AD. 543,
)L Wy Eﬁw’k 518 OF i3, 316: Baker v, Crttime, 920 WD 145 mmr-ld

v Mnlm 1943 C.P]
7, Sehiarts IQJ!CP.D 583; K. v. Gunkel, 1939 ED.E. 57 0062; . v, Ri
R}w] D Skt 1933 CED: M O (OGA] 2 W1 58 e
16
¢ Rascher v. Mivetcr g.ﬂl&, 1830 ;I'P.D 810; R, V."r?lly; 191‘ N P.D 53‘
1535 ’3’:&"‘ g bt ol ok Abi S
NQ’WV WFKE‘U 1947 2} S.A, 1693!‘5( L aTa
TR ‘VIIBX'V D W lm’dlﬂg(l)“ 40 ().
M R Y. Clmw. 1953 (3] S.A. ) Y. I. v. Monley 11923 L K3,
Awgen v, Rayner [1958] lWLR 1300 (CA).
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Where it exists, the privifege protecting informers js an absol
pot o satler of judicia disoretion but & rule of faw,” so m'iﬁm?;&'ﬁfm‘;'{’néiéﬁ
138 & duty to prevent any questions being put which are directed 1o ascertainin
whether the witaess or & tluni petcon was  the informer, even whose the police w%
1A

tor. The attoney-gencral cannot. be compelld 1o
- gencral o e compeled 10 roduc o il he ffor-
howeser that although the privilege eacot b plesceicet or f

2a object, i can be waived by the informer himsell, Wh:yr:qhe VDlIlnhnT; x?m““p
fies himself, whether in 2estifying as a witness or by extracurial admissions, the
evidence will not be excluded ¥ cessat rarione cessat lex ipsa.

Tt may be noted that the privilege apparently extends no firther than those
mattess from wis the identity of the informer may be discovered. he actual
ipformation he bn  given
eithr it cannot be disclosed without its source also being reveald (as il no
doubt usrally be the case), or it flls under sume other heading afpnvllegt, s

of litigation,” or some general heading of matter which should nm b dwulged
in the public interest

. Jud!tk) dlsclosures.

idence of judges and mag thei judicial
dnﬁs in cases he.rd by them is madmwslble‘" A magistrate may, however,
tesify as to events ocrurring i the course of the tril, sud\ a5 whether ¢ statee
‘mient whichh is the subject of
or whether o assaut or escape took place duuug "B bearing. T 1 probable,
though ot ey eed % that the svidence of  fuperior courtjudge would be
allowed in similar circemstance:

Befor the Abafiton of Jacks Act, No. 34 of 1969, evidesce a5 to & uey's

fnner of réaching its decision was held inadmissToe, not only because it

¢ Marks v. Besfus (1490) 25 QB.D. 494 (C-AY 881t i i in 1359 Crim LR, 10
st e s o absote ohecoly i Gl Case, wheres fn ioal ot
e . "o s, howess, 10 Amauht 10 e Tore .mmx..
%o S ieusly Saong S

" afurks ¥, Bepfur, above, ot 300; .. Van Sy, 1938 4.0, 543 8t 345, mnltasa
o
. Christane, 1920 W.LD. 143 Hige ‘ang Indemty Co., Lic, 1923
Vévbl‘.w’“?'s:b’ym Vglcnmim\' By fgn R o T, T3, Cont, Schuelder v,

j,. 1917 TRD. SIZ.
V. Besfis, sbeve ok 309 (pex Lord Esher MR); Viloeu v, De Joger (1

§‘1‘f,“~‘;“ o e 2 e OB, 216; Loass . Allamey Genes, Futel (1356}

P m"‘“”"” ¥ AT

e A D53 B B R 09 B NLR TD S

Baghof'y. M, STED, S5 28
ng wv'Mum, z‘ ?dem ;Dmc lMcNanghunm 196133 R, v. Vam Schaliowsk, 1938 A.D-
53at

it S35,
"= R, v. Sigyn, 1954 {3) S.A. 324 (AD)
& Wareamyer €3, f’mmmm(r.mmaymu.mm«» S wove.
“F.tpm‘k Wolperr, 1917 W.I
= Hormse's cae, shove,
Wﬂber

D8 R v. 3
m_‘eﬂ n-.!,ﬂnm ‘Should &0 be asked
D e oo o s unmlbcmabﬂslﬂd o any other

v athe o
e iy fumed.on e seudve croalbily of 3
R SR Gt e den, 374 o (967, 3. 261
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conceros the petformance of a judical Fnstion, bu ion of
i i.;dry!aen,“ Fn s cdenes S v e iy o the rclation of
regulasity in the poveedings, such ag an individuat Jurors fnabil
Sndestand th language i which the cviderce had been zl:g:%; o
O ivacy of the juryroom There appears to be no authority s o How o
et are o be tecated & jucors or s udicial offiers, for these purpose,

At e
e 1950 () A, 475 (A D) ue 4873 5% Mandi, 1961 (S TSLAD):
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CHAPTER 9
THE BURDEN OF PROOF '

Sectiors
1. Genera) Principles e e
A, Prima facie case . e e
B. Accused’s silence .. PR .
C. Faifure ta cait a witness ..
D. Statutory provisions as te burden nf pmnf
E. Burden of proving facts after \endict .
IE. Presumptions P
A, Presumptit.as of )aw .
B. Some rebuttable p(mlmmmns
€. Frosumptions of fact .

% GENERAL PRINCIPLES

Th: phrase ‘burden ofpl'aof'ls used in seversl senses. In its most frequeat and
prabrbly most corract sense, it refars to ‘the duly whith is cast on a particutar
llhml, in order o be. mmsfm of fimally sausrymg the catirt that be s entidled

0 sucoced o bis elaim or defence, as the case may be'3 This duty is lso termed
the ligal burden of proof, or the risk of non- pemlmo since the party who
bears it must fose if"he f3ifs to persuade the couct drat his allegation ls the e
m 1t is not duchargsd if he can eatablish only that his allegation is more

the sxm\uel\ Wheu the court was unable to decide between the contradictory -

Whu:h bears the burden of proving 2 pacticular issuc is a matter of
submnv.sve Taw. Once determined, the incidence of the onts rema.is fixed and
does not change from one party to another during thc course of the tri, Where

1 ¥er Davios AJA in Hﬂayv Km MAD 946
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several distinot issues fall 0 be decided, the burden
Soermined and may Tl on diffsrent partes. Yohon e e 2P i
‘proaf s said to givo the impression of shifting from one parly to anotber. bt
‘properly regarded the burdens cannot shif, though one e resiogon prty A'muy
ot arise untl another has st been dischirged by party BA Y

“Tho generat principle in criminal Cases s that the gt e of poving the
acoused’s guilt® fests upon the prosecation. This s often laosely exprossed
saying that there is & presumption of innocenoe in favour of the sccused:
fn faorem o Fertats ot imosentia onwia proeumur? The St s
prove every of the accused’s guilt beyond a reasonable doubt—the
Bovtinion, of e 20 fged 1 unlawfuiness? and the identty of the
acoused s the criminaP—regarded cumulativel

What amounts to proof beyond a ressonable doubt is izcpatle of psis
defnition, and ab such as is the ex
ot o be expecd in mnatiors o (k4 A bigh degee of probabiny e s
of "he ordinary reasonable man, ot mature concidsration’ which Yeaves no
doubt o the reasovable, honest mind™-—such terminology emphasizes the
esseatially common-gense approack to be ndopoed. In R, v. Blon' Water-
meyer AJA. put it another way when e said that ‘before & man is conyicted
of a crime every supposition not in itsel mprobable which is consistent with hir
isnosnge ought to be neguived It should be sirese, howeve, tat proc.
beyond 2 pro
ot Soubs i e ot ot e cout sy b egceas
buta doubt may be roasonable even though it is not considerable

Tho proseration may have provid is case beyond a reasonable doubt cven
though these is yet more evidence { sonld have called to make its case even
stronger3®

‘As the legal burden of proof remains fundamentally upon the State. it cannot
Shift (o the defenoe. The acoused bears no onus, in this sense, of proving bis
innocence, Whether ke pleads a general denial or seis up a particular dafence,
and even whers he ~elies upon facts peculiarly within fis own knowledge, the
il * Cach v, Licienstein N.O., I9I%AJJ 178 al 182; R. v, Hoffinan, 194§ OP.D. 88 at 74;

s e 1R et o o5 21 2 T06; €. 1. Schwolt n 1963
ZSTHR‘HR!GS‘ZN. 964)177'”.&-}1& 5.

Jatopalo iesia ‘mitigation ar agerevation o it i

ED.C. 311, S V Bh!x. 1963 (I) SJ\.
lf Y. NhMa, 1960 (4) S.X. ki) &A_D)ll :, v, Siswuna, 1963 (4) S.A. #518)

R Y. Mabarh G505) 225G, €337 £, o, LIMSAT, 0N
(ﬁﬁ;}?ﬂm}"gg:‘ BIIs a0 Ao e sl o o BER W

& ¥ m

1 i ot i omss S SR R e

tic fan, 1941 AD.
‘ fiity Lem:dft"n;flki'vl’.l)almﬁ. Dqusxlx,lNlEn’-v')

Wikdebeest v,
R in S. ¥, 586 (2) S.A 39
SRR S, e e
RIS AD,

210,
s\:’i':‘s"(k‘& i § 2 Ponint (8817 ALER, 37200375 R v. Bergsteds, 3955 )
Ham “)mf £ y v, Van der Vyver, 1911 OPD, 171,

IS )8 ST A, 190 .. 563 506 v By, 1926
s SEBS R
“R.v. Cohen, 1933 TR.D. 128.




Another exception is in the case uf murder charges, where th
engs has t,he Searden af )»ovins, ot # balance of frobab.

ilities, the S, v
Ndhlovu: 1976 (1) 8.4 430 A,

s
At n. 28 1 PBos the burden on the defence of catablisiing
extennating civeumstances is a legal and not an evhhm:xul
burden (B. v. Ndhipvu, 1970 (1) 5.4, 430 (A, B, b N
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‘onus reinafas on the Staté o Hegai
(gt from starutory pases it biy
insanity. In this case the amu of proof s,
and the standard of proof requied Troas |
lidgant 1o @ ol cas, vz, oo o o g

A balance ol‘pmhblhdﬁ Hivughy of
roof cegired of dhe: prosecniop, s u
probammy, not, merely conféetiey. of
evenly .«mmedermuwmm.,.
a reasonable doubt as by diy xcumd's seH
onus of ultimately

This brings n%40 4. ng of
evidentiaf burden or the biirdet.of sifdda
some evideroe which pily Tis Continon
argureent js obviously insifficieai® ¥t wiy

bears the legal } o of waviu; s gc

any defence, the sccused fus 23 the ke &
sufficient evjdeme of b Mm L) romn
he is guiléy s

‘The nature of the evidental bitdos:
Tests upon the prowcation, 00 b

BT yﬁu%y
Brgd&hn S DENEADS Resioy
[ tp\%m éﬁ'ﬁ S

5, Lewls

Ry, 941 2.0, 713

R Eobd ’77’1?5‘52‘[1 QB 5K
5B oA i)

= Wigmore on Lyldonce, 154 ¢




| ¢ murder charges, where the
on # balance of probab.
[iag circumstances (3. v,

\fence of establisking
" and not an_evidential
430 (AB.)) e ‘

vl
s terains on the Slate to negative his innocen " N
O e e o o T e gin 2

Jas.city. In this case the onus of prool i, for pot
and the standard of proof required from i o e s
\tigant in a civil cese, viz. proof upon & hat required of a

R Balancs of probabiliies, though of a Jeser degroe See
peoof gqqn:mi of the prosecution, sGll :eq“-.mg'f’ﬂ:‘o'n?ﬁ:‘ﬂdm u;
Trobability, not merely conjectires or surmizes® and i€ the robbitotes an
B eolimeed T Gefent oses of ths ssie (even though tha st may e
+ reasanable doubt vs o Whe accosed's sanity), as it has falled to dischar T
ot of ulimately sutying the court thet Sosanivy s more probabe e aot,
This exceptional situation prevailing in regard to praof of inwnity by the
dsfence has been exteaded {0 apply dlsy Where, s has now been recogzad, tis
e prosecution whish wishes 1o contend that the accused is nsane rather than
1o allow a dangeraus person to be at large. The prosecution here bears the same
s as would Be bomne by the defence rdyancing the sawe contertion, that &,
proof upon & preponderance of peobebilities g

‘Apaxt from his special case of

3 S inganitg, proof
is upon the State it must disgrove any defeies saised by the aceused. This docs
‘woh mean that the prosecution must lead evidence on Al possible fisues to
negative i advance all possible defences, The prosecution witnesses are tat
sequired 4o Tecite in every case fnat the accused acted without provocation,
70t in self-defence, uader no mistake or duress, and so forth. Rathier, Jf the
defonce wishes to rely on Such a defence and put the grosecution o the disproof.
fhereof, it must zaise the particular isste.

"Toks beings s to & Turther meaning of the phrase ‘burden of proof’—the
ovideatial burden ot the busden of adduciag gvidence™ The acgused must lead
some evidence which puts his conteations in isme, & mese spreutition in
atgumont is abviously insuficient It may thos be said that althong the State
‘ears the Jegat burden of proving the accused’s gailt and thercfare of negativing
any defence, the accused bas at the same fime an evidential burden of bringing.
sufficient evidence of his defence 10 force the State to prove affiwatively shat
he is guilty.

“The nature of the evidential burden aiso falls to be considered in so far as it
rets upon e prosecution, and here Wigmore's haracterization® of this

e o e e A
o Cos Exgoni o . SEr VSR A So; Miller v, Miiste of Pessiers
O o Lot 1926 A.D. 438 gt aab: frtaderv. Hodes 1384 G20, 0ot 17,
Pty de e £, 50 0 B S e

k) ol kit Benfantz, 1941 TR.D.
P

e proalie, Flloy v. Kty 1946 A1 946; qud Kb asien .
e ;."xi}'lmﬁ;yf A LRI P, L Dot it oy Sehtes
dca 3 & ‘burden o fnce it charged Shos

B O A58 . Tucker, I8 A 190; . v. Masla, 1533

Ingat 16, e
RIS, o 1D 215 mbtaka; Aoy Ty, 106718 28 ) rorocuion,
2. v. Lobell 09571 2 G n'cf':'\'ff {self-deferice); Batty v. Atk ramm:rm

irefond (19611 3 All ER. 523 (HL) (mtomatism; £. v, Boxv 19681 2 Al ER. 44, [1968]
WEE S CA ), Bee cg-‘ow)th
= Wigmiore o Evidence, 30 od. USHY, Th, §3 HBTH.
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burdenas ‘the duty of passing the fudge’ i illuminating, In a wial before a jfge

and a jury, the judge stilt had to vetain contzol of the triat i
completely unreasonable decision b the jury, The :m'.rsi:,}nx o oo panenn
the judge as the arbiter of the law aud the jury as arbitrators on fact was inl::
preted o take account of the judge's contsoiling function. The judge was there-
fore crupowered 1o withdray the case from the juzy if, when the prosecutio
closed I case, he was satisied shas there was no evidenioe s which reasonable
men could vouvict the accused, Whether or not the vecessaty amount of
Tuad been adduced by the prosccution was thus held to be a matter of
faw.® Once this hurdie of the judge’s decision had been pessed, the case could
then g0 to the jury to decide on the ficts whether or not the prosccution's case
\was to be befieved. The same (st was apglied even when the Judicial officsr sat
alone without 2 jury, and will therefore continae to be applied now it trials
by jury have bren abolished. % As trier of law, the question for the judicial
officer on a defence application for the accuseds discharge at the close of the
St case, is whether there is any evidence of the accused’s guilt of the offence
enitged or any ofher offence of which he could be 2onvicted or the indictmest.
The tost is whether there is evidence on Which  feasonable man could properly
conict:

'A refusal to discharge the aceused does not mean thal the judicial ofcer 5 2
reasonable man should conviet. If the defens ! nercupon closes Is case without
teading evidence, the prosecution evidence, which is all the evidenco put before
the court, must then be tesied by mote stringeat dictates of the quie differeat
legal burden of proof. The iaguiry is now, has the proseeution proved the
accused’s guilt beyond & reasonable doubi?

A, Prima Facie Case
Whether or not g prosecation can cesist ar application for the discharge of
the ficoused at the close of its case, a5 explained above, is often formulated in
terms of whether or ot the State has made out 2 prima fcie case. Such
terminology is not proporly applied to the gscased’s duty of leading snaugh
evidence o raise his defence, as the close of the defence case is also fhe stage
when all the evidence is in, and the inquiry sould be whether, in the light of the.
i seisa bie doubtwh: “her idence js true
In making ut its case the prosecution may be assisted by statutory or
common.Jat presumptions, ¥ or be relieved by faw of the duty of proving certain
wlements of the acoused's guilt I gulitis sought to be proved by cireumstantial
evidence, there must be a other inference which could reascmably be drawn,
2 the existence of any other reasonsblo fufesence msans that thers must be &
reasonable doubt as to tie acoused’s guit.#* Where ceriain facts are pu:\.!xlr!x

within

= R.v. Slabbert o Prieios 1945 A, 337 aL 143, .
e enpsaduie Act, 1955, s apendd by se. 108 of the Abollon

a
S A N ) S, 171 (0), anisndsr ol - Wshore
3 Soe R, v. Mantell, 192 ) o s
A Tk, St o, Ut v, Wioniia il P, Lid, 1922
D127 at 136, and Ninggoen v, Benfapi, 1341 7.2 80.
= e p.Gdfcobavehclows, 16y 17
© Discused below p, 960,77
v, Blom, 1999 AD 181 21 210;
Yot 5705

Ergsmus v, Ko 1945 OP.D. 50 R, By, 1952 &)
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he prosesution thas whe the focts ure
e e bl f0me evience of v Fs s 1o e knowladge
B. Accused's Sitence
TF the proseciz1on has sucreeded in seting up a
o v e, o e G 10 QS 1 ot B3 e e
1y be o signifcant factar I the incriulnativg of sespicions crcunstance are
sasceptible af an inocent chalunation bis Slence may Jead *0 e nferenos that
e offers no fnnocent explaration becatse there i5 none® A satiactory
explanation way be given extracurially, or the accused may give it in evidenee
At che trigl IF he gives seversl contradictory explanatians, or  explayation
faund to be False, or gives one o Jate thet the State fas had a0 apportuaity 16
avestigate and robut 1, the case against i may again be srengthened.
Where the legal burden of proof is on the proscerdon there s, howerer, no
nas cesting upon the aceused i give Sither amy explanation or gy cridence
2t al. 1F he remains sient, ke takes the risk thac the prosecugion’s cuse wil be
Fetieved but uncontadicied evidence is not necessarily accaptable evidence
and the risk may not materialize % IF e doss not wish <o take this isk, b6 muy
offes an innocent explanation of the incriminating facts, an explanation which
he need not further substan iate. If there is an inaacent explenatitn which may
. emsanably probably b tru, or which lexves the courtindoub s o s ossic

truth, he b ed o upon
e Sie o p lhalexpluna on. Th i
ot be found by the count 1o bc cregibie or agoeptable before it can raise a
dogbt®

The accused’s llence dos ot in el give i to an adverse infesence, bt it
1may in appropriale ciccumsiances give Erealer WEight to the evidence agal
him,® and will do so the mare, the stronger is the case sgaiust bism, ¢ it )s
likely 1o ba mose siguificans where there i dircet thn where there is only
circumstantinl evidence incriminating hims* or where the existence of any
xgplanation would be pecaliady within his kncledge.”

sl bad hos
s e Ve mmw a[l‘orem Ty S
O 235 e vnmonsur ot aho
et 1930 T.P D 700; wheler aysed w23 empioyed by lnmh:r o e on I
accauit (. v. 5433 1) $8); whither 3 the acgussd's on.n
B . 2 S hnin, 1085 oD, a8 my,m: presautions
taken o revent the escape of sparks fror an engine {aion Goveeameu (8dinitee aixmlmx'!

. 156)

R, v. Nyt msAI; 319; & Ko, 1930 A.D- 153 8209, 212-13. See, ako, vder
ibove,

Xunala, 1930 A.D. | ),.uzu“\é: K. v, Flee, xwusxmmxns v, Madiela,

e ussets v
‘prevent

{ 3 5
L his [i ling his M ecessanily]
! Md'fnmnuuf;%mf?'x"r‘e e wmu,ummum
u l?bv,:lﬂr , 1 2261'.?
s.:". = Bif e"";')‘qrf\;r i 3hs R v, Caben, IS5 T P, 2663 R v Veoso, 135014
17840) at 135, i
R. v. Blom, 1939 W&mm S Y MGM |96’(Z\S,NS4ILAJ’\ ¢ 6, approving.
‘ |Mx§dm.ﬂ{m e ol nq§z<2ﬂs,«,mmn) 2t 507
. 33 5. Y. 1, 1
| N ek, PR 7x= ,sz Sine, 1932 A.D. 31315, %, Mmta, #H
! S KB SR Y oizon M., v Resnhors, 1563 B S.A. 174(0)
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The State case is 1ot strenpthencd by the acensed's i rese

s case calling for an aaswr. His fefure (o el on o e
contradiclory explanations, tas &t mox strengthen the incrimiteting cireum.
stanoes proved against hint it can nver Supply them when they P A
or point to & sdverse sather (han a favourabic explenation of equivocal Factes”

€. Fuituze to Coit & Witoess

I civil cases it has been hield that not to call a5 & vt
s skpested 10 chicdate the facts 1y koad 1o a1 Talbrencs Bey e oot
absente i8 attributeble to the foct that he does not suppor: e desied version
of the facts.® A sinuilar inference may bs deawn in criminal cases, but grea
cantion shanld by exercised in doing 50, The itoets sust s be shown 10 be
bath competent® and awsilabie.s If be covid equally have been called by
Gither 3106 bis &bsence is open to an inference against both parties ot mercly
against the party bearing the onus.© Howover, G faituc 4o calk  withess, even
a crucinl o, is 2 weak foundation on which 0 britd inferences, and can Hever
be gecisive. S

‘Thie prosecutor has & special duty xo call all witnesses who could throw fight
upom the fssuss, even i some of them would tend to support he ionovence of
the aceused; he should at feast make them available to the court and to the
Gefenca™ fe is particalarly desirable that 113s procedure shoukd i
\enpping ceses and in similer circumstasoes where tndependont
neaded & but the prosecution's failure to discharge this Aug is aot n iself an
regalacity.

"The Filure of a perty to produce matrial documents may bo trated i the

same way 25 is nobeproduction of @ witness.”
D. Statutory Alferations of the Tncifience of the Burden

The general prielple (hat the legal burden of proofrests on the prosecwson i
subject 10 Bumerous statutory exceptions by which itis. plncnd upon the acoused.
Where the defence bears & situtory onus, it &, uniess olfiorwise exprosdly
provided, to be discharged mot to the same dagree of erinty as would be
sequired of the State, but upon a balance of probabilies only.

The following phrases in sections creating. offences have alf besn wnslme:d as
placing the burden of proof upon the accused, 1o be discharged rflirmatively
upon the ilities, but not beyond & i daubt: "uatll the ratraey is

W Eraa 7. o 1945 Q.5 50 56 1, 745 5. v. Mattiepe, 1862 (4 S.A. 0B (AD 1i 8. v-
Swwiz, 1966 07 S, 374 (O

5., Mi, 1963 (3 S-A, 188(AD).

“ Cieneagles Farm: Dairy v, Sehoombet, 1913 (1) S.4. 830 (AD.

e onht, (3543 S A 188 (A.D). Sep, foo, K. . fuva, 1331 D89,

@ e B fotates Fowrasip & Imesiment Corg. (Pry}Lid 1964 1 S:4. 09 (1)
e 1588 B S, 161 (D) Rork v, SAE. Laboraiarer, 1962 3) SA. 1}
(ot it 15, be avaqebie whete he cheld nav bee sibpoenaed, not oaly Whete he 13

et In ey, N
;:gumn Miiste of 'A’.mﬁit:‘ 195; (4)‘!;{\*» A D) 65, 1.
WE Y A ore T, 415 et Roupen, 1931 TR, 3553 R. v. Sitole, 1965

NP 108,
SR v, Helloron, 1922 T-P.T5 99; R. v. Coher. 1934 TP.D. 358
By, Belfusky, 1925 AD. 368: . v. Mokuens, 1940 Q.

orm, {9188, 35 E),

i ddendorp Minicipaliy
* £ parte Minister o usice: in ¢ R. v. Bolon, 1981 AD. 5.

i
R,




177

proved B i it appears to the court’ S “wnkess e .
“without reasonable cause'’s ‘unless ke gives a s:\lis‘;‘im‘:)ar: oot pemi
whick makes proof of fact X prima facie praolof fuct Y. means that cate wpy
cals for an answer has betn made out i the Staie establiies S T o o
scatd s bt s cecharge s th closs of the S ecame ety
has not besn Gemonstrated  Where 1 penal stat

s of thotatats wil detemine wpeher o e o S 508
or whrethes it merely ransfers the onvs to the i
O probabiiis, het »is not w1 - 0055 OF soving. upo 3

“The onwe of proof in siatitory offences, in which the definition is sccompaied
by exceptions, exempions, pravisos, excuses of quafifications is provided for by
section 15(2) of the Crimjtial Proceduce At diwsstedesbnsd? Sections 26%bis
and rer of the Code, relating to documentary evidence, are also diseussed
elscwhere® Apatt from provisiors faciitating the Stzscs sk of proof In
‘particular offences (as to which sec votume 11), the Cods providzs ganerally for
The onus of proof where the sccused's possession ar tack of & parkiwlas quelificu-
tion, &uthofity® or licence™ 1s an element of the offence. Proof that the acuused
was outside the country may be given in 2 ‘dauble hearsay’ form, vader sion
263ter. As to the onus of the proof in tasation statuies orin charges of Fitiog fo
give information, see section 287.

Yo certain political offenes Srested by the Suppression of Commutism A2
and the Tercorism Act, the onus has beon placed upon the accused 1o prove his
Sbsence of guilly intent bryond & rexsonable doubt.™ These pravisios seem in
effect to deprive the accused of bis election whether or not to enter the witaess
Bo, sinee it is diffcuts to ismagine what would discharge the ouws short of ki
own evidence on cath as Lo his state of mind, It has been held, however, that an
excaptionally high degroe of groof is net reuired of tie State even bn cases
where & serious political offesce is charged,” and that the evidence of 2 single
Siesp witness may prove an allegation beyond a ressanable doubt Hotk these
rinciples will 7o doubt epply to the same onus now yesing on the acouse,

s ot s hoves . v. Barma, 965 3) 5.4 472 (5 S. . Midongu, 1967 {4) S.A.
“ Ry

. Zuleh, 1937 TE.D. 40,
v, Fiviers, 1539 1.1, e, approved it Ex purte binister of Justices inre .. Jolow,
1981 A.D. 345 at 352
R V. Chinyane, 1960 () SA. S8 RAD). .
R, v. Fu, 1951 (3) A 44 1), “Unless e satighes the court’ was beld 1o
from the accused beyond 5 easopable dovbt (R, . Goldsees, 1929 AD. 173,
121 0D ) bt hase caes ve mably been overroled by Bolon. CT.
YA, 673 (N).
DS B2 (11 8.4, 207 (AD): R v. sk, 1960 () SA. 435 (ADY; 5 -
Alexander, 1964 (3) S.A. 823 (C),
o

e, 191 5. o
- 837 (where, ot 415-16,
= R.v. Haffjee, 1945 A.D. 345; 5. Muwun,l%ﬂt)sA,:rl;%mm;Em E

e prcol
Vi,
5. v. Bhenga,

fecdssion of th effect of the phrese ‘in e ot sy,
L3011} SA- 275 (0) ai 284): Placher v. Seertar or e Jnerer
168 (1S4 238 at 244 £, a0, 1

Sz, 285, .
2+ A No- 441 1950, a8 amendod by 1023 of the Suppression of Comaunism Amendment
AT

Aot No. 83 of 1967, sec. 22). 50
A e o, A, Sy of Seuth African Kaw 1961, p. 37T od op. 32730
A Ttk L.

S, SA
* R V. Mnuel, 1938 CED. 552,
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44 n. 80 xz 2t .is to be refuted, it must be by evn:;m:t 11;
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S
and the fact that mmkuuuwg"
a.aicuny of proving a negative shetdd ey e
mﬁdem
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e ordinary way (8. Vo
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and the fact that the defence is faced with the addition J—
difficulty of proving a negative should also te a factor ;n'i‘:::?ﬂ?n-’i‘ v
sufficient evidenca 1o discharge ils burden. Conversely, the con

siderations whicb have led the courts 16 develop the cautionary rules of corrabo.
ration in regard, for example, to the evidence of a single witness or of an
accomplice, do ot necessarily apply where the burden of proof rests upom the
agcused.
E. Barden of Proving Facts in Aggravation or Mitigation of Sentence

Facts relied upos in aggravation of sentence must he proved by the State™
Bornd s s e doukt” T :wm rly eats e omus of provi
5 miigatic ; of senters w0 ree of prouf required in the Jatter
Colman . held in . v. Shepard™ that & degree of mﬁw Should i, but
unfortunately the Appetiate Division appears since 10 have laid it down as 3
fixed rule that the defence must discharpe its burdea om a alance of
probabilities.® Shepard's case has, however, been foliowed in Rhodesia®

1. PRESUMPTIONS
A Presumptions of Law

A presumption is an inference of fact which the law requires a court 1o draw
from & proved or #ssumed fact,

Occssire.. 7 ths factumt or logical appropriateness of drawing the particalar
infeseuce is 2y law nof ubject to challenge; but these irrebuttable presunptions
(praesumpriones furis et de fure) are, moce correctly, vules of substantive law
Which are only Toosely fand ofen misivsdingly®) formmlated in evidentiary
terms. For example, to say that a man s res1med ‘tacoent untl proved guilty,
or that sveryone s presumed to know the law, is <imply another less accurate
viay of saying that ordinarily the bu Joii of proof s on the prosscution,  of that
SEmorance of the faw dues not canstitue a defence £ 2 orinvitel charge st
jing of the inference of fact caa. be preventod by the parly

sgainst whure
furis). The effect of & rebuttable presamption of faw on the fucidence of the
‘urden of proof is not entirely seftled. The courts ox the whoe seem to favour
the view that & rebutiable presumption shifts the ¥:z] burden of proof 1o the
pasty agaiust whom it is to be drawn, so that, if be adduces only suficient
evidence to leave the court in doubt a5 to the trnih. the presumption operates.t*
There is however some authority, and weighty academic opinion that it is

W B B
o b Bl D B A e in 5, . S, 967 ) S 170 04 3 1805
AL

5.y. Tonge, 1t ) 8.A. 648 (C)
“R.MPE/AIA,]DSS(A}S.A.&}‘ ), iy, D. T.

1967 {8) SA. 170 ar 180-4,

= 5. v. Manyathi, 1967 (1) S.A, 435 (AD.) at 440;
“hinpare, 1969 (2) S.A, 588 (RAD,

Vg S.v. A, 1962 () S.A, 679 (), (196326 TAR.
The Souti: African Low of Evidence, 1nd ed. {370}, pp.

= , - 000, 179, 5

% Trageay. Godar, 19%0 AD. 158 33-3; R.. Epste, 1951
Verglas, 1965 1) S 4. yac2l. ot

2 T L 1%,

ot , Thayer N L1 45 at &4; W gmore on Evideace, S of. (190, TX,
§5 2490 1.5 Phipson un%ol)d‘:n’:'(. 10th ed. (1963), § 217, Authorities are ‘collected by Frof.
€W, 1. Schrall in (1963 26 7.H.R-H.R 259 8 2 .

Mimstv. $., 1968 (1) P, H, 724D, Sen. Pposite.
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only the evidential burden or duty to adduce eviden

ce which is shifted b
‘presumption. Probably the true positi y &
presumpion. Probatly the true s posilon is that ome presumptions e of he

Conticting robuttable presumptions eutsaiz s
1050 e safely on he evidence o the e o O IeRIng the issuc

The existencr @ wesumpunn is  matter of substantive nat

it adje
o that the press.nptions of Engih substantive s e oo bacs orre s
along witk the Engiish law of evidsnce ™ port
B. Some Rebuttable Presumptions”

n general most of the presumptions operative in civil cases a; lsa i

crimingi cases, although the different standards of proof must be iy

The child of 2 married woman is presumed to have been fathered by her
husband (pater est quem muptine demensirant)® The presumplion mast be
sobutted by proof upon a balance of probabilities® that the mother’s husband
could o e boen the Father. In oter vords he imposslly-Ly virts of
his impotence o7 non-access—must be established by the p es; it is
o coat 1o e omly the !mpmlnmhly of i oring the Tuber The
commo-law prohibition on spouses” evidence of non-access was abolished by
statute in 1935.% The presumption does riot apply where the spovseswers living
apart under a notarial or judicial separation,® but it is operative ev
child is shows fo have been conoeived before the date of the ma g:,

AS to the paternity of ap illegitimate child, proof of an admission by the
alloged father that be had intercourse at any Gme® with (he m.other (or other
evidence of the fact) shifts upon him the onus of proving that he could ot have
‘been the father.

“Thete s a rebuttable presumption that the possessor of & movable s als the
owner that a spinster is & visgini? Uiat the conterts of a notural document are
truc? As to facts giving rise 10 a presumption of impotence, see Huau v. Hunt.t

Seetion 260 of the Criminal Procedure Act. 1955, incorporates the English law
as to the safficiency of proof of appointment to public office.’ The effect i that
pmnf that 2 person acted in & particular capacity is prima fm:le evidance o! l.he

oAl fminal Lav G Part), ; 225, «d
Fy W"mi:; i 3 By ;fo:u o Eviderce, nm- o sty 5 m.
Godarr, 1933 16 at.
Lt e ot comltian, #m usion in 1 ¥, HoTraon, Soh Afican
of Evidence, ed. {19703, 73 1,

¥ Asto m:ﬁomnufm ]IZN ﬂll)l.bh @ POTE, SO F't.{{mldv Gl!-ﬂl. 1901 EDL. 43281461,

® Van Lutierveld v, Engels, 1999 (2] il\ 699 1p.Dp; R. %, Jsones, 3954 0 13 S.A, 266 N

 Loww 'y, Lotw, 1933 C.P.D. WT; Fi 51 powiuis. l PD, 375 K v Crous,
1945 O.P_n. B d;f eocan "Sd e helunxd:ﬁ vp;u\'lhn n-amzm et i Stk

ensivm ot app! ¢
b S"n;n B S i 560 (h P A D ) v e
com;

'S0 101 of tha General Law Amendmaat Act. No. 46 P -

pES A v 1&'? vmn":f‘w,.m i p D. 59. Ap infort sepmation
dogg mot preven ihe presumpIion atisng: Lo, Eo - 407,

Witkinson «, Bl’“'ﬂzr’x" |947 (2} A 74 (J’ " the preg

s
"§T§fch:n 19653) S, 258 (A ..mm (1965 82.5 4. iz iRe
TR "fs““[m%"ssagn AD).
< Biggs . e, O RS, ool . Hooey, 1935 C¥D. 265

E e b 151 Tk h o 467, o
*IMOWLD. 55  Sioe alt soc. 52
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validity of his appcintment to that office. U i it
{atorrd the valid appointment of the offcer g o s e
ot a headanan's couL? of & polceman? an adminiiaiiv oFCATE ang of (e
Eofficet A person i 3
ointed matriage pfficer will be presumed & teariitad
B rence of eidemcs to ot o e o e e
Sometiing more tha the mers fact shat he offvizte’ e Ftes:
7oust have signed the macriage certificats in his capacity pis ﬂ“f;ﬁ;f o
Seotion 260 represents only one aspect of the axim o HraesHTINNF Tite
ive et 4 befiur in contrarisan, whick ‘2 presumption of
fhe vegutarity and valldity of offcal scts. (As to aising sush & presumption by
Aiidasit evidence, see section 239 of the Criminal Cods)) Where a sequeac of
racedures is laid down, the court is en‘itled 1o conciude, from the presence of
et acts in the seqencs, that he carir acts e properly perforned
o i al bodi i) :

Tius, o8
o sogard to such matters s the holding of meetings3® the giving of noice
oblainisg authotity?? or consent acting on refaestt® or recommendation,™ or
fhe promulgation of statlory instruments the courts will assume, in the
aience of evidence (o th contrasy, that the correct procedute was obseeved in

Tessocts, In Byers v, Chinr® the Appelale Division adopted Wigmore's
fousfold test for the applicability of the presusmption, namely, whether (d) the
oatter §s more of less in the past and icapable of easly procured evidence;
)it invotves s meve formlity or detal f procedurs i the outine. of 2 public
Ccer's act o of a liigations® (¢) it involves to some extent the s-ucity of
appareatly vested rights; and (d) the clrcumsfarices of the purlculac case add
some element of probability® 1t is not necessary shat ol four elements be
resent: n Byers v. Chiny® self Stsatford 1.A. considered it saf 10 apply the

Bresumption of regularity where he pecceived three of these, and jt was applied
$2 Seedat v. £ although oty one elemes*—that of probability—was satirfiad.

©R.v. Sullman, 1923 AD. 659. TR, v. Sty (1987) 4 HC.G. 831,
he r, Dieme: 1961 (23 B.A, 751 {AD)-

B x;(lmm‘ns, ookt Toanssaa, 1961 0) S, 22 T

b v, Atfo, . L ugvaal, ” )
- e e T o e pure e, 199 ©. 915, 1013 B pae dfssha,
L 107,
IK:SG" Schizchting v. Schivehiing {1875) 5 Buch. 24; Fitzgerald v. Green, 1911 EDL 432

»
1 4, vferson v. Auderson, 1942 W.LID. 86; 5. v, Dijamini, 1366 14) A, 149 (N).
o v, A D 1A . v, Matblie, 1931 () SA. 49 (1) he reasoning does
ot agply if there aze separate non-sequentiat acts: 5. v. Niuii, 1967 4)5.A. 349 (T), where thers.
T o o syllon s o pesmatr.

B A nent, WD 94 "
- Th:rm . ey Pm’ Z'Lk%nc«m/, i DL, 519; Bpers v, Cinm, 1928 AD.

BV, Zando, 1954 (1) S.A. ).
o e’ birtas S fation (1927) 48 NLR. 2845 Geriston Staaad v. Thust,
77,

': sztﬂ)'ﬁ! Mlmldpﬂ!ll!y V. C;gll;m'al Government (1909) 26 3.C. 56

* R.V. Kramer, 1928 T.2.D. 173, v
2% 4mza" o 1557 () S 351 0 e Staaad v. Admiisirgtev, Tronsesl

4 (.

® peliter V. R-)ﬂm A5 THLR B8,

%198 AD. 322 at 132
L g o gty Co v S

v 1045 TP 1 ’
» X Wi 'm‘(.w”A_vasal%
- %&Cﬁﬁ’fz‘f Exgloailon Co. 1 ¥, 685 B 9.

433 AD, SGat 16; Kellermian . Minfster
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Tt is the probabiliy element which prevents the pres -
regularity from being applied if there Is evidence orp,mm:',.'x; ,:fs‘;":\‘f‘zh:’ 5

part of the procedurci® or where ex focie the Sater acts of the sequence somme !
improprieiy i suggested, for example, if regafations have to be ,m,m,d By the

Administrator of @ province personally, but are promufgated y %
having been approved by the Administator in Exccutive Commitiee W};xz:s {

a statute permits an act o bo done where a Miolsier o offcialis saisfied a3 to I

o existencs of & state of fiacs, his doing of the dot gives rise o the presumption

hat e was 50 saisfied Where, on the thsr b, the s nly pcnited if {

10 be that lhc enionce of the pre-  5tion must be proved and sanmot bo
rmed.® Finally, the presumption of validity is not invoked to relieve the
proscoution of the ous of proving an essential element in & scimisa cherge.
Thus in charges of perjuey it is not 10 be presumed without pmr that the ) ¥
alfegedly false statement was made on osth,® nor in chages of ecaping from
fawal custody that the custody had been preceded by a lawful arces. ¥ And in
v. Mbina;a charge o continued occupetion afier the cascellation of a tience.
toaccury, the C ‘positiveaf the ficence,
Apart from establishing the formal propriety of official acts, oz peae-
sumtntur rite esse acta has been applied 1o establish the formai validity of a
willM the details of a marriago ceremony,® and the due administration of s
Jecoused estate™ In Cape Indian Congress v, Tronsvaal Indizn Congress™ the
Appellete Division applied it also fo presume the correct procedures havi
abserved for the election of the committce of 2 private voluntary association,
snd it has also been applied to otber nos-official matters like the internal
iuncnomng f a company™ and of 2 building society.
A party wishing to rcbut the presumption must prove sfirmatively the
impropiety or irregularity in the proceﬂure Fhe cam do no mose thau produoe

Abe onu resting vpon Him and e presumpiion operates.®
€. Presumptions of Faet

oas of fact ( iones hominis) are not really
all, but. mecely pecraissible infervnoes deawn foms common concatenaions of %

el 19 L. S1.
e mnmcsr.x 182 (D3 R v. e, S50 G S.4. 251 €
fi3

 Nige
& . feen 1959 5, 792 7).
K v‘,y:mn;,ms! ms{&s’ﬁn iy e e Fubitirs (13 L
PHSA
sy Sl Mt o the Jnterlor 5995 T-P.D. 179, Conase, apparently, R. . Magoas,
A,
BA M 1946 E, i
2R vx.géﬂ:m"isss J)SA 500«7), 8 ‘{,"‘”""’ 1962.(1) S.A. M5 (). . {
= 15y e, Sow i, £ v. Berrn,
K v. S, J924 A 618 Yosen v Yosspn, 1885 (1) 5:6. 43800 e :
K. L 1910 G2, m (mz) B NLR 441, !

wc 65» s e s 008 H

WG, s”s*mz"f PR ‘
sk et oo aopls Lo prvte P 1915 GW.L, 18T -

=D, Erentel, Tad.
In e Natal mas.,gsam e umy i ?'n%’ K (g 290 T B . S

R, v. Sugcan, 68 af
1958 () 5 A 494 (1) R.v. Magana, 1961 (35
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circumstantial evidens. Whetkee xiu infesr
cass is a matter for the reasoming and logi
down to cover fhe fctusting fucts fiom
It Is fn the reslm of inforence caes, s }

thet. the practical approachLis t l(;nk ., M
im:ludmg, if. i: i ouie Of the fect, e
om negligence is sought to bezmpucd
xm tmalny of facts, one undmwuwu
to the exclusion o 21l other
The learned Judge was Soert deabingeh
Joguitar’, but piemdy thee Same yeasonig
fnferences whish Bave bo.3 muw Tesme
M

common Of thess ase thﬁ‘ £

prospective of vetrospeciive coutinulty {whe
existed 2t 2 ymmnlaz sm it xm& e ;:f-
existed just pefores

posied, reached (bt aﬁdm, Mapm
longer capablc of procreation;* fhias a Wi
of & minOr particintiog with m U i ax
into so doing. None of the aforegeing atherty
them with names, is apm\!mp'imbf hw,n
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disumastentink evidence, Whether the inferece is to be diawn i i
case is & matter For the reasoning und Yogic of the cout, Mp x:l::ﬂycnp:,l:fﬂ:;
; down 1o caver the fluctuating facts from Whick an inference tay be supported.

“ftis in the realss of inference coses”, sl Holimes J. jn X, v. Saceo,® ‘that the
grafessian has long been. plagutd by o Joss about maxims and rubber stamp
‘presumptions, dilemmas, prima ficis cases and cebuttals. .. - With due respeot
a thase wha favous thess plecemeat processes of reasoning, I venture to suggest
saant the practical approach is ta Jook at all the facts at the end of the case,
jacluding, if it be aue of e facts, A+ absence of any cvidence from the person
o whor negligence is soughi to be imputed .., and the inquiry s whether, frata
¢hat totality of facts, one can draw st taferenes of negligence—in criminal cases
to the exclusion of all other Inferences.”

The fearned Judge was ther dealing with an argument based on “res fpsa
Joguisur’, bt precisely the same reasoning appics 1o 2 Jarge number of otker
inferences which have breo loasely termed peesumptions. Among the most
common of these are the ‘doccite of recent passession’ (where the acdused is
found in poss*sion of recently skolen geoperty, it appropiiate circumstances™

heft, g 4
‘rospective or refrospective contineity (where 2 state of facts is shown 10 have
existed at A particsler dete it muy be inferred that the same state bad alio
existed just before*s or just after that date); that a letter ghown to have beet.
posted, reached the addressec:®? that 2 person advanced into middle age is no
Tonger capable of procreation  that & woman perticipatiag with fis fusband®
or & mi cipating with an adult® in a crimina? activi by
o 2

doing. Noe of ing albeit tepefit ¥’
them with names, is 3 pressmption of 12w, and none transfers any legal burden
of disproving them.

351 i Ahlllw. V. Bexvidenhout & Mieny, 1962 (1)
R U B
2 T oty 1933 DD, %0, e oppesite.

3§
ATk it 4; Seboko v, Sgll, 1349 () S.A. 337 (T3
jally in the ease of O R ham Mihser Wonke (Por) 140 v. SA.R. & H, 1953 O)
jocially i SA 283 (A D) R v, Mo, 1961 3)Soh- 188 E). o i, 1950 @
hon octs (BRI o Gl Conterony nd gk (00 Narman Adan (For) 1 .

ENIR T6S (1, CF 5. v, Wiliams, -

LR, 247 (C.A AR e :
569 (1) P, H. P i




Seeiion

1. Number of Witnesses ..,
A. Corroborating plea, of guilty
B. Cotrobocating confession ..

L €. Cotroborating an actomplice

D. Corroborating s tcap . o .

E. Corroborating young children .. ..
F. Corroboration on sexual charges ..
G. Corcoborating evidence of identity
B. Corroborating prostitates .. .. ..

I BestEvidence Rule .. .. ., ..

L. Circumstantia Evidence

1. NUMBER OF WITNESSES

single evidence of any competent and credible witness

CHAPTER 23 9
THE SUFFICIENCY OF EVIDENCE

Page
g1 193
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%7 200
080 202
o0 903
oy

The general principle of the common law,! that eredibility does not depend
upon the number of witassses, hins been enscted into statute in South Affica.
Section 256 of the Criminal Prowcdure Act, No. 56 of 1955, provides that except
in clarges of treason and perjury® an actused person may be convicted on the

"This section applies not only where s.solitry State witness i produced whose
evidence contains the enfive case against the accused, but also to every situation

where a fact is to be praved

3

the fact that other P sty to oter

: kor.mn Iaw from the time of Constantine, acd Rowmagist systems incki

T
R
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orescribed a numerica) requizemest, See the sulbinities cited hy meonmdm«
3 T 1500 R 3033, L . Koo Sobh g Lov o Evinee QOGS o
TR tion ash " ing
the actus: ‘the offence aithcugh others testified 10 its commission by someone, in R, v.
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Proof beyond & relsmmbls Goubt ma, :hn:f
Prisdcing oubt-may tberefore bo furaished by the evidence
above.* His crembmly isa mmer for the J\ny or other frier
of fact,f wh
iufluenced by the Witness's demeanour snd personality in the noft e vfxlx;‘:
sphere’ of the trin® his conduct, the internal consistency and 0|)J¢EIWB roba.
bilites of i testimony,” and any interest he may have to mis [t
the witness has been, assauhied® or Trightened™ by the pnlm w mrlucn him 1o
testiy, the court tmay zefuse to attach any weight to his state
Credibility is ot o be peejudged by the withess's racs? o occupllml\" ot
by the fact that the court has formed an impression of the witness’s Yeraciy or
reliability by hearing him testify in ather teials, since a voan may Tie in one case
and nof in another. 1 Similarly, while the court may logitimately consider that
e the witnss hasbecn found to b Strlful oo on B, o erieoce i
po is ion.
He may, for cxample, have 2 moti! L i i 2
‘parts of i story, which is ot operative in other respe
Hawever. ‘apart from, the usual features of crodxblllly, a gxoss as been put on
on 256. In R. v. Mukovna“DeVﬂhel!] P sald
Al a slngle compatent s
s 0 b suiont 'Amlwmmnhy seciinn mm bt in y apiion that st-:lum
should only be re
cry mateci o Tous e secton cngh ot 15,5 vkl e o e,
e withes hs an infecect O bies advers tp e accuwed, whers he s mae  previs

for observation, ete”
These remarks have becn repeatedly npproved by the Appellate Division sxd

Makoens, 1936 (3) 81 (A.D.} as 85, and to proof of onfession alleged to fnve been
ade by e ’ 32 ut:z-; R A R

]hw it not 8 seiice of
e’ b A

Jues of
e atons Eaverriog 15 o
» A.utmy)mu m’" e mm SR Lo
A ok, 1336 O.2.D, 23; K. v. Dhiumazo, 1948 1) 8.8, 677 (A 8t 657.
St v yntma, i SAD. 7Lt 477: R, v, Moine, 1823 B.DL. 248 0L 293 R .
Lekautz, 1947 (43 S, 758 [O) 2t
e S S R C 03, B, v Mbine, 1923 EXD.L. 248 at 249 K, v. Dnibe, 1929
'Ax‘clthamn ok PHLH 1900,
R GBS U500 18 §.C, 470 at 47231 sndorson v, Suamber U916 3T NLR. 5174t
Sen oo, Fut ¥: Tan 1946 GW 1 b nsu‘ S Pt P IS CED S 347,
R, Modiba, 1947 (3)5.A. 491 (N) Vel o et bt appoand.
e tan v s«m. 1548 ) “, ematics,
4 Sor (D 5 v Mg 154 8. Tog
" “M“»f S R T £ eas (l)SA D mg'n‘ o th el
- 134; R, 3 i f
b T weishiag B idencs pacily R. v 1955 () SA. frt
Febot Heeder, SV A4 ),

s To44 W.LD. 193 at 199 R. v Koch Ko 1530 C.P.D, 191, Sev, too, Ruter
331; R v T4g A.D, 333 st 352
" s-?iwuux'a%’gné‘:fs:zs R e, e, D ED L 291 at 003, where

Gnham e s b 0 Josor n s . . Morris, 1948 G 1-

“ !911 QPD. I3 oyat
o Nhlzpe v. R, 35 1. H, 11 (AD); R, v, Delnghan, 193 (B A 366 (ADI of
5655 R, v, :‘;okm”lzﬂslﬂ)m Ps‘JL 8 (A( B3 at 16, overaling & v. Abdoorhart, 1953 MISA
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a rule of practice kas thus been fosmu: i joir
‘approach with caution 2 case thu: ooty tounged S, ot oz fary 1o
Oy it the evidoton oF Gne WitRess Must be treated o oy aftes o doey
D oty —although in paciclon taes fog sy of e S0 porsussive
e e oy of cvidenc i ncreased wher e o o
Several versions o
S, rrlns of i sume s v cn e S hcid o s s

The tests emumerated by De Vifliers 57, sre "
are they to be applied meshuvistially o vy e s o
e witness trathiuiness and reigby dan atweys be aceuratly Mo
o on an the othes hand, s the sngle witness ceqird o b Snces, o
o e e pectons el re i oS e, o

e the cvideuce of the singls wieess it ; 3

e S el S s
eajaluned may be overcome end te count's acseptane o s varsion factined?s
T Gorroboration is not essentlal Any other feature which incseases the
e emoe of the ot in the relizbilty of he single witzess may also oveccome
o coton .2 dfeaos T o challge the s by oo exemiaaion
o to prods i in iction 3 The rul i
ey e decistve, 50 that, fo Instance,ifthe coue f fced it o fak pkiod
T between the evidence n ath of the accused and hat o the iate Wiaess
and the former oay reasanably be v, 3t sy hodd that the accused's guilt has
ot beat. gproved beyond & reasanable doubl* By the sauns soksa, from the
T T it 1 St witness i unchallenged } dues not necesarily folow
e e couttonary cule is satised. As long 15 the onus of proof is on e State,
S ehori n he creaily of e witness aty mean tht he Site s el 1o
set up even & prima facie casx against the socused ‘which calls for en auswer S

o eriatn ituations, a particular Hkelinood of fulse incrimination has been
conapid aisisg, withes froms the type of ofence charged e typo of the
e the amtare of the evidence ke is to give. In these cases the court s
Yequired o e aware of the pecliar dangers taberent i each sy set o iscur-
e e e O P

163 () at 165; Thuo v. R, 1958 (1) P v, T, 1958 0) S0 676 (AD) 3t
o e s GRS S A 3 ’ v
2. R, v, Cele, 1943 AD. 123,
Tou% ) B4 §1 (A D) at 85, 86, Where o witnssss tecky the igential

oty eaoned by rots, nol aoly ar they T be rated a5 3 S8 ST v e
e e cermon ase much giminished: R, v, Viok, 1954 1) SA. 203

) a We-T.

'S R.v. Bellrghom, 1955 ) S.A. 565 {A.D) at S8, N
Belfiugham, ubove; R. v. Abdoathart, 1954 (3) S.A. 163 (N} 2t 165 Bareie . K

v. L, H. 130 (AD.), can be read 4s Jaying down 8. requirement

of corroboraiion i 2 respect implicating th i bt g8 poimted ol by Barcou, 3

e, .7‘}“50&.01‘. 1955 (3) S.A. 461 (N} at 472~ such a reading is conirary 0 bot the wording
inteatlon of 1.

B Swarts v. R, 1954 (D B.H, H. 107 {0); R. V. Jowke, 1957 (2) S.A. 187 B

8o Letoed € O ST (A D) 475: S.v. A, 365 (184, 329

® R, v, Van der Foel, 1941 T.P.D. 319 at 320-2; R

Ao
‘v Cele, 1943 AD. 123; R.v. Mokoess,

193 5.4 212 (N 2t 247-38; used, RBOVE.
e ch it 1972 TE.D. 305-6: R. . Segoals 19472 SA. €0 m
e R 65 T0; K. . Dishege, 3933 OFD. 16421 166 Seaalso abore,

M.
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stances. In other words, n directed caution must be
<ciousness of the special dangers to be puarded agmf"’%d with il con-

'A. CORROBORATION ON A PLEA OF GUIT ™Y

Section 258(1) of Act No. 56 of 1955 provides that where
plonid gty before & superior court, be may b sonmioes or oo s
Save where he is charged with murder. Tn an fnferior cours, he can oy Beo
Visied o the plea alone i the court 3 of the opizion that the offénce i g Lt
ome. Tn all other ceses there must be, in addition ta the plea gty oof,
Giher Shan the oconfimed ceidence of fhe accused, St e o s
actually committed®.

Even befote section 258(1) and i predestssor it had b
matter of practice that a review court should not ume;nm‘;emdwf i
Sccordance with real and substantial justioe unless satifed, apart from th plea
of g\nlly. that an offence had actually been committed. This rule of practice

ily hardened into a rule of law by the interpretation of the provision dealing

Wi the corroboration of confessions™ to cove also ploas of ghilty o a orm of
Sudicil confersion.® The 1935 smeodment™ drew 2 clear distincion between
Sofsgioc ad s of gy s o e v e o e

®ion 2580 has g

a ise to numerous difficlties of interpretation as
variasts of the two basiz problems it presents: what is ‘evidence of the accused”
which can be confirmed, and what amounts t0 proof alivnde of the commission.
of the offence. A, third problem, the rature of the confirmation of cvldEnee of
the sccused, has thus far hardly been touched on, Schreiner J.A. in R. v.
Nathanson® being content 10 Jeave apen ‘whether it coud be diterent fom the
confirmation in & material respect required to satisfy the accomplice and con-
fession provisions of Act 56 of 1955'3
The plea of guilty itself is not “evidence of the accused™ but is merely the
prosxistat factor which crestes the necessty for evidence of the accused plus
or other proof of th of 3 The better view
s thet formal admissions by the defence at the irisl ase not ‘evidence of the

TSonaliaserpeis
i predecTio, s 2061 of At Noy 3 o 1917, subfuted by . 3 of ActNo. 46
of 1935 lsced fs ancesey bk o s 20 of Otdigsnce No. 72 of 160 Q)
mﬁfmﬁ Quer m} sv‘n%}!m(lsﬂ'!)l e i, 1565 T5. 1t 41920,
. iy
mmg J(Ac X o7 1917, T i oo and lmam:nd:dl‘mvl. corespondiog to
e oo 8 0.0 B v, Stervin s, 516 C.HD, 17 St v Dose
NI NLR. s R 5 G, 1530 TED. 115: & 9. N,
"Lv Mlllnba 1544 AD. 23 a1 36, -rnznldrukorpmmmnemmmmnwm
"lmms;«ff X :m(z ) S.A. 539 (D at
12 CF, fowmver Todall L in Ko S 190 AD. 35 B sran,
o 95 (3 SA . Rahv.‘ e
SR v Lo 580 S0, SEI(S.W.ALAmrd enberz, 530
B3, %, 1958 (33 5.4, 38 (GALY, K. . Fuche, s SA T, 5 Buna, 15 C1
S 83N R. v, Kulo, 1958 (4)5.A. 675 (C). S, fuetbec, R.v. P risesty
<)

o Sl oo e o
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accused’ ;% neither can extrajudicial admissions by the a
since they “a: dnfnd;::ih by the Sl(ule a~aingt the -ccnsef! a:d i::dnlt’i:d mr:;:im
tnesses,: althou can. o
i ey Gwsrse be used in proving the commission of
Asto heter an unsworn staement made by the w
s coused
“evidonce of the aceused’ it seems prefesable not to sa repted i, ‘a'tAllhﬂinﬁ: n
R v Gelet i 'f,‘):“ e to e evidenial in. ature, s shoud paes e S
ment to en Jnto zecaunt
et b in considering Whether the offence has been
e qusstion 1o which section 28K gvs i i fhe
fiacd vidence of the sezuad, i the itue o s swidneo pr:gf:;um:rg:;
mission of the offence, required is proof "oy admisible and suffcient
T oneat of vary el of he offnce® s 0 idenity of the offender,
which i . supplied by the plea of guifly. In considering whether or ot th
offence bas been praved. the court miay clearly employ admissions made by the
accused =x|m_|lld|cxa|.ly‘" and during tha sl circumstanial evidence, sy
relevant presumptions® ansl, where appropriate, judicial notice® Formal
@ 1n R, v. , 1958 {3) S.A, 474 {WV.) a1 479, We 7. said. e
o st o5 dnsson f . ot made d.m.., e bvirmg e therca unfss op¢
i
fact in issue Mﬂ mﬂullﬂbcmzemuvﬂnd mv!dm" I i
i A v. Fouche 10
Mrlhl[larg. xyssg (lz)s B B R ot ‘;‘{H{{QX’
7(3)SL5£I(AD) Bt 542; R, V. Siwi, 195) 5A, %X d
R.VH)M(’I 1953(3) S.A. 767 m‘thd 96“(2\& :‘Il” % 03(4‘25“7“’
50 (4] 5 198 E) sy
T8 P

51 03 S 03 015 05 2. v

m(z)suu(sums Sy K, 1964 12}

fri ey d, ,n . sllacts, 948 G S Tk (B
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admissions by the defence in fien of evidence of vhe offence h
incampetent by the Appellate Division despite dicta in xonz’ﬁr::wmm‘?h‘:

‘Whete peoof of the offence is tendered by way of cxtrajodicia confesi

e acoused, which thersclves requice of extral fessions by
1858 s eonl o neaton by itue of seclon 138(2)
has pleaded guilty any more than where he has pleaded not guilty,*
o resumably applies to the evidence of scccmphoes t uﬂ"éﬁ;‘;ﬁ.{iﬁ
oy section 257, The piea of gulty makes this difference, however: although the
comtission of the offence must 61l be proved beyand a reasonatle doubt,®
{his burden is more casily discharged since the plea of guly hs weight fu
deternloe whether prima facie proof way be trested o8 conclusive demon.
stration

B. CORROBORATION OF CONFESSIONS

The admissibility of 2 confession is uswally justified on the ground that no
man is likely to be untruthful iz making a statement detrimental to his own
interests. However, it has been felt to be necessary to provide for those excep-
tionat orenrrences where individuals, as 2 result peshaps of mental ndbatance,
confess to being guilty of crimes whic never comupitted. In South Africa
2 safeguard has been provided in section 258(2) of Act No. S6 of 1955: shere an
sccused pesson is proved to have confessed, he may oaly be convicied thercon
i the confession is confitmed by other evidence or, if it is unconfirmed, on.proof
by competent evidence that the offence was sctually committed.™ A plea of
guilty has been held not o be 2 confession for urpose, but as the same.
considerations may apply, i, 10p Tequises coTrvboration erser scetion 2581
“Agpasently the tenin ‘confessiort has the same meaning in section 258(2) as in

section 244, swhich bove, pp S-SR, i
Staterment does ot amoUTt to & confession, or a5 3 confession 5 inadmissible,
Section 256(2) is Ineppbcable. What I then required is not confirmiation of the

el 1968 1) 5.A. 335 (A0 T; (1969) 86 S.4.L.J. 14, Bt s dogs ot appiy I
issit was one of noi ven

e formal
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statement, but proof of the accused il i .
he admissi ‘:nay repurse ised’ s gt i the. ordiary vy an anus whic

T the only cvidence before the court is the confessi i

incs lefore the ¢ o1, 4 convietion |
compeient % What 1s equired s eviderc avtside tho confession Wi coracbo.
e i some: el st Mty 5 ot of s 1w 35
i, but theconfmation s 1o neccsarly UiVl o sttt s bcaves

That i ofence s commiteds® i otk words, he confetsion hecs Ty o

‘provide the only evidence of the offence and of the identity of
Cxaragle, in B. v, Chaisa® the aceused had coufessed to e g et
with arsenic takea from a tin of shezp 4ip. Proof of his ownershig of the 4,
and the fact that its contents on. analysis were foutid to be arsenical, “vere held
10 be adequate confirmation of the confession. Simlarly, in X, v. Seforsanes®
concernsd & charge of murder by strasgling, medical evidence was held
1o be confirmation of the copfession even though i was s consstent it the
death having orcorred by innocent means.

In Rhodesia, even where confirmetion is present, the cor. ssion must siil! be
scrvtiizet for efiabifity fo ensure that the guilt of the accused has been
esteblished beyond @ reasanble dowbs This explicit Jormulation i only
esinuing to ifluance the Southk African ¢ bat our law seems i the 7esuit
1o be the same. The Appellate Division has frequently stresed teat although
section 258(2) prohibits 2 comviction based only on an ncoafirmed confussion,
t doss not follow that the prosence of vonfirmation sicaxs the court ast
Ineritably comviet, 1 fs for the Jury or ofhe rir of fact to asqeriain the veight
10 bo attached to the confsssion a confirmed,” and if at the close of the whole
vase there swaais 2 reasonable doubt 3 1o the puilt of the acousedt he wil 1ot
be convicted

€ agprars fom R, v. Geslen ond Miller™ that confirnation by way only of
accomplies evidence mayin baw sufice; despite the fact that such evidence

cequires confirmation wnder section 2577
R g

o of is proof aliunde of the com-
missan o s Ofence, Whnt ¥ sequired herc is prook of every Gemens of the
';{»V« BE%NSA‘%), 469 gﬂ3§ﬂ6ﬁ’%l9ﬂ1.ﬂﬂ 401; R v. Jimoo, 1936 T.8D, 10
#IL RS s 1948 . 894C) wt 95,
e O ot K v v (1908) 25 5.C. 399 Boaf of e cofecion

by e T sne wiazes scemas Fasutfcrent; e confrmaiion required i nut of the fag,
ot the cenfession was made but  Tacts which indicats thal it is true; R. art,
EB.L 16bau 171 2 oy o pae . . Rewmir BG4 V3. B (00 e
jian of s confessk ‘and other
e b s e o, 1950 () 203
wK . Sefanyone, 1955 (2) PH, H. 223 (A.D.) st 4267 Khoza . 5, 1964 () P, H. 2
WAk gﬂs.»_ 193 SR 005 P T IADYE L oy
2R IS A 161 (£.C) at 160, T65; K. v Madpedso, 19 (0 S

R, AD.) at §10.
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offence™ except the identity of ihe offender,

$y heconiaion lone 1t e fmg o T ea] S e

it d‘:‘:i- 'ﬁfh%f conrse “?v;mm 1y for httz coutt to consider the cnnrm;snv:'xl:s

a e oven o determine vhethe i

stcunn?iiﬁ?) at al r the case falls within the purview of
Although in K. v, Grvs:kn;ﬁ“ Graham J. stated

by ‘compelent evidence’ means evidence on < it et ofproct

aath, this imitation was gor
,w,p.,i by'lhe Appellate lz:vmol:, in R, v. Sikosanz,® and the offence may be

o * o5 whatever nteans

the.
of the clements of the oﬂ'&nm are not competent as a substitute for ewg:fuz"
since they amount to no more then a repetition in couet of the ascused's
extracurial statemeat.
Xt should be noted that where the evidence tendered is insaffcient to establish
mﬂrnﬁ'zu,c:“xl may still be possible to use it o provide confirmation of the
confession.

C. CORROBORATION OF ACCOMPLICE RVIDENCE

Section 257 of Act No. 56 of 1955 allows 2 coust or jury to onvict any accused
of any offence alleged against him on the single evidence of any accorsplice,
pmwd.ed that the offence has, by competent evidence other than the single and

od evidence of the accomplice, been. proved to have been actually
wmmmed The provision is curiously conceived, since the fale evidence nfan
accomplice is commonly regarded as more likely 10 take the form of incrimina
ting the wrong person. o imagining the crime charged, and the courts have
therefore been influenced by Eaglish Jaw to suppiement the statutory require-
mets with 2 cautionary rule,® 5o thet 2 prosecution founded mainly on accom-
plice evidence st comply with both types of corroboration Tequirement.

For the purposes of section 257, said [ Appellate Division i . v. Kellner,®
a wituess is an ccomplice if he was criminally associated with the accused in the
commission of the offence. Even if he is not capable of commiting the offence
Himself s 2 principal, he is an accomplice if he sids or zbets the principal
offender 50 as to render himseif liable as an accessory. An ascessory after the
fact was obiter said not to be an accomplice™ since he is not 2 socius criminis
in our law,% but since he does incur criminal lisbilty for his ex post fucto

R Mevkong (1972 43 NLR. 7. v Huole 19520 S 197 (.
4R Blain, 1945 A.D. lmzmnus.

“} ©sA 139&()5& kmnnn’usnﬁdL

v K, 10 O SR com s 547 10

v .D.51; R.v. Manuson, 1932
T D Fn?rle.rlanl, Honone 002 QR e B . Tt
Kbll ﬂ%‘c 253 (P LG at

G
- & 14id down in 2 tong line of ealiex
Seate RS “%}”u“ssfz“wummm . TED: 7&"’"%
pactipation mhngshm% i a0 e L

will not sizke him an accamlice, ressly disapprov e
"Tl“& Sﬂ.n:l: 'R, v. Didat, 1913 A.D 299 at WJ—&
#R.5. Miool, 1928 AD. 31
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pardiigstion, 1t s submifted that the defin .
Reliner's case would reuite no exteasion to oy § omplc” formlnied in
Where the charge is @ statutory ofience such 2s underpaying
lswolly Se5DIYIAg Tyuor O drugs, O king bibes, which 1o et
Supposes tha doer of  supplementary act—the employess, the persons s\w’f:
fhe Sonovs of the bribes—whay is necessary is an analysis of the provision
selatng 10 the offence to determine whether the dos of the supplementa e
“vas interded fo b punished or t0 be protected. Far cxample, fection 14 of he
Trmorlity Act, No. 23 of 1957, 1 tanded Gas he protesiion of the
comp!amnm even if she is in fact a consenting party, and she vould not hereone
the deficition of ax ascomplics whereas the woman partger in one
of the miscegenation aﬂ'enm created by section 16 of th same Aet wanld b4
n who participates in the commission of a crime
contors b imingly able hereor depends of caurse. on the txach ature
of his participatioa and His intention.in so asting# If mens reais not an ingre-
dient in the offence, 2n. assistant’s igunrance of the oriminal nawre of the
transaction will not prevent him from being an accomplice.”
‘Assioning the sritness in. question i an aecomplice within the meaning of
section 257, the statutory requirement of corroboration means that before bis
‘evidence sufices to found A conviction, either thar evidence must be confired

0 scsomplic fo the pusposes of Lbo coutonary ule: R.v.
Nﬁlzlm\ e, . &1 (u: T S A
. Falkensrein, | DITR .| S 5. 772 (D) s,
e RS ik '1946 N.P.D, 54 R. . dbella, D30T,
3 o, R. v. 4, 1959 (J\S.A FR , nd .. Troske, (570 AD, 455, ]

Pt ot L e 33
ce. “\3, anl Petersen v. I{ 10 T P.D ﬁl M difler g5 fo whelhrt the :Ilbﬂlmlve

Victien of an indecent assault cab be ssid cplice.
e e e ihiua, 1928 E-D.. 248 3 251. A3 beld n K. v. Kemene,
2 . 5-2, 7 chitd doff fcapx canaot, terefors, be aa avcomplics &3 nazpmx
ion wil i o6 e ane. SC.
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 commission of the offense st be otherwis
umfm Tuakes t2 same domands for Songrmtie o ren ;;'(’;; ‘provision
evidence of & confession, and the decisions on ethes setion a1 yia o

both**
A conviction is therefore not competent where
it of 50 aceomice cvn if he Soossl o o o the
ot the only evidense, and fh State reles on ‘oot ofinde of the offence
cvery clement of the ofiénce including mens rea fuust be shown. Hut i X neh
sy undersecion 57 toprove th iy of e ffenerno, where the

State relies on confirmation of the accamplice’s testimor
my, need such confrma-
sion mplicate e sccused “The i stimonyaeed ot go o e st o
long as it conBrns th a aterial respect,

wh:ch does not mean corroboration & 1o a material mg;cdm\mﬂh
e offen
astoa mlmal,lssnc in mspme at the trial: it means evidence tending to o
that 4 gen fitness.?
Thm: is 90 Testriction mme secuon onthe type orev-dexwe which may rumnsh

such pr
e svidence of snothes -m:umpllc:" T may be ml “exidense, such 55, i &
‘miscegenation charge, the half-caste pparsic: o 5 ShlL ot cresastaneal
eadins? or docunenary evdece? I ey come ss s fom e
s proved conducts o Ttom admissions made by him cter duting the
tefal® or extrajudicially)® A false statement whlcll supported 4u unfavourable
inference, made by the accused when e know e was uader suspicior, v keld
to be corroborative in K. v. Boxer,1® as bas bem hu ‘giving of two irrcconcilably
consadictory stosis? or his el to give any explanatio i ll in s
Greamstances Similarly, the acoused’s falure to testfy in ausver to  prima
e cuse sgainst im has also been held in approprite crcumstanis (o be
corraborative, especiully vhese he is unsepresented # Wire the accvsed faces
R v, Thielke, 1918 A.D. 373 at 377; R. V. Mayers, 1946 A‘l 57
™ R.v. Bivih, 1940 A 355: R. v. Mz,‘ru" 1946 A.D. 57
3 Sec. 253(!) as applied in 5. v. Mbele, 1964 (3} 3.A. 01 (N), 5. v, Ngobese, 1963 (4) SA.

479 (N} at 482-3.
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several charges, corroboration of an i ;
e estiomony e by b aimEnce O & patteular count may be
vy arincples of “imior Tt evkience diuond apere o, OB A0
only Factors which have boen beld not 10 be corrobetative e e comuienn,
it ones, 1. thsee wbich,in the parerar drmsner s Ty
onsstent whih ihe sccused's intocence 25 with his i1+ For evempl. et
S the sccused's apportunity (0 commit the trime at the e oy ':;;’ndz]._m
. 4 mplice
gt o b e commite et b a1 e caborsion Ticoce
It must be somembered of course that section 257 i ;
whether *here i Sufficient evidence i law: for ut;:::wczxf;; obe: iimmm‘“ D:Iy by
o eison of 18 presiing Judical ofber ™ 1 et s atios o s
trier of fact ta dotermine whether the sum total of ! he ey R s
e Srotable doubt 1 e ind 504 10 Warrnt  contion of e seevut
o T e maay b saisbed and sl no convition will resul® The xtent
of corroboration required will herefore depend on the nature and qualil
of the gvidenct given by the accomplice, which will vary from case to !:9: lli
Some,GteamsiaTEs mo amowat of corsoboration il steengthen s evidenos
Suficiently to persuade a court 20 act with contidence an his stary, for instence,
Phete he x of tender years,® or has been induced by violerioe to festify 2 or is
w0 o & complaitly unrekiable wisness Where the aocomphices evidence
Is not thoronghly defective but he nevertheless appears unteustworthy or fells
an inberently jmprobable story, naturally more sorroboretion will be required
T in ofher Situations But whore the ascomplioe’s testiuany i in (el
persuasive, the caurs have been prepaicd to find corroboretion even in the
testimony of a demonstratedly Iying witness¥ or a child of teader years.®
Sutisfactory corroboration of fhe accomplice’s evidente, howsver, doss nat
mean Bis evidence must be accepled, 1t mersly makes it more Hkely 1o be
accepiable. But the requirements of the cautionary rule have still to be mel. Htis
reasoned that an accomplice is Tikely 10 be motivated by ireachery of revengr,
the desire to exculpate himselF or at Jesst mininize his own guilt, or 1o protect
others in their or his own interests. Coupled with this motive to misrepresent
i the fact that an, accomplice, whether because of his own participation in the

¥ Seq, e.g., R, V. Cursis, 1936 CE.D, 385 RV, Gouws, 1935 EL[Y.L. 385; R. v. Pitjoen, 1947
{2) §.A. 56 (AD.); Sent v. R.. 1358 (2 P}, H. 365 {A.D.

R, V. Presring, 193 TP.D, 7684 79; R. v. Vonster, 1940 O.P.D, 168; R, v. D, 1958 (4}
SA oo 2 TSR oy . S0 (A D R, O, B W SATHISR D
15” ]943"]?1'1:’%""54"9' 'R., 1945 N,P.D. 309 at 311-12.

S ween R, v, Kolciger, 197200 SoA. 401 (W) and R v. el 6D )
SA. 360 (), 1 (o et a dliscrelion to refuse sn application for the
dischatge of (he accuses whers the State ¢ase as ol satisfied the tninimum iegal roquiTe
O o 1§ AD. 375 a1 375 £, v Quen, 1902 AD, 389 a4
v 8y D, at 375; R. v. Quen, 1947 AD. 3

‘5 ¥ Zd“d‘é(f:w i‘;D Zﬁés, SED. ; T_Z;tlgm Y. Diedrick (1835 3 HLC.G. 359.
b ueen v, Booy Oliphant {11 . D.C. 3B

T Geen ¥, B e Ngamtwent ¥, K, 959 () P8 11,38 (A b
i ;{y" e n:w:l)zvf ot m”fn;mmsire o el bt 1o inculpst the
acoused. See, 1c0, Dhladhia V. ., N.P.D. 44,

= R. v, Munchin, 19!‘,7 'I-!’v . 349 at 552, 565-6; R. 9. Vglioh, 1942 AW.L. 93
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offence or because of his close assosiation with et
O aon to dusk out his tory wih & mas of comymeey ey amt s
impes 8t i s appirent cendou and haneoy, Tadeed, s o
s in i ey may be e fat b nplcaing e Sons
iofe

pesson
Peainst which section. 257 so signally s to proiss e
courts to formulate the cutionary rule of practice ol on i abrvs
by the English courts,® and given precise fosulation and wuthoritative stamp
¥ the Appeliate Division in R. v. Neanana,® where Schrciner 1A, said:
pr .
e ot Pt . T, e s sl 7 oo it cton iy

:um Should waen el or, (e e s e mmmumwmd, of thespecial
anger

scanl s ta e cre B v ot by <omeane; 30 thut mm,,,,“

of ¢ fon (27] d

Tisk of fse inc uwrmmn o sccormplics, The ssk 158 he iy be convced e
alsfactory way,

mwsmmsdnobe i it

e ot andorstands the peculir dangst icewat In secomplee gt g
apprciates hat woopanee of the accomplice and sejetion of the accused s,

its oo ma et ate peyond question. . - {}isin my view cleas (b, where accomplls
i the bsis of e [Stae] cwe, g o, © the dissdvantage of secuscd
sinaias

ot may be caitid by
D Yo dinavariage of the [iare, may b Seused by s, bere e e bes
there:

convision.that,
efsboration in a Tespect implicating the aceused!
A failure to exercise such caulion amounls to an jrregularity.™
Wlm Is required, then, s & comparison of the respective merits of the testi-
iony of the accomplice and the accused, and a clear superioricy of the formes
0\':! t!lc Iatter before the caution should be regarded as safely overcome. I the
bsence of such clear superiority, carroboration implicating the accused 1o the
extent alleged by the accomplice will achieve the same yesult.
S O i e g
couris had eary foritod fhe e and gt ) g seqisements from
oo m of Onlinane Mo, T2 ol 1 nding . Haf
h. A a0, Na»mbu(mnusc.mus
m e gc erbosch (188533 1.

Langence.
hat the i wnrcpw;w dvamumf:wm
of t he mnsl \lsefnl pﬂmplﬁ of. chice judicial decisi ll!lm
n ‘u\lﬁtﬂw mlus(nle 3 judge. to

f, as juror, that it wls \mul‘e ( "2 he had before himi mﬂ
had he doe his duty as judge, he would dnub(k;s have don! ‘what was mm ‘as juror, ans
S D S e e e SRR
30 N F. 426 v, "
‘W) v. Kubuse, 1945AD 1!9 —before th B;Aynlh

A, 38 AD..'m.-u!emurwnm ‘poen apptied S
sk 2 Meyer:pgg‘“ b5, nd R v. Malaray. 1947 0} SA. 65 PR Yoo

“s.v S 1955 ) S 24 DRI comery S IRWPRIT

tshe, 1955 (4)
fw). e C3eey 3 SA L 2 2; 5. A 1965(!)!’}4 H IR ) A8
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Pother v. R provides & neat illustration. Fa—
oanitnory and. the stutionacy rals of cormbarmn Sicion betveen the
Gomvicted vy a magistrate on a charge of knowingly recaiiing wpe, L
and the accomplice Who had testied against him wa the (hich Conprre o
fna material respect, for the purposes of Section 257, was found in the fac e
e acsomplics had been convicted and seatented Toc i R oy L
of the stolen property had been found in the acouseds possession and pars 1
e thieF's. However, as his possession did not prove the accused's mens ren.
there was 1o corroboration as o bis guil, and the cautianary role being s
\nsatisfied, the convietion for rocelying could not stand. 18 thos

‘Who is to be tseated as an accomplice for the pur e cant
s b e ool e o o ooy e
cision s necessary than can be spelt out of the judgment in S, v. Malinga,?
where Holmes J.A, distinguished the two possibié Factors operating on accom-
plice testimony which account for the existence of the cautioriary mle: first, the
‘presence of ‘a possfble motive 10 benefit himself by folse implicetion of others’,
and second, the fact that ‘by reason of his participation in [the criroc alieged]
he [s] in 2 position in courl. to decelve the unwacy by  realistic account of it
his ouly Betion being the deccptive substitation. of the acoused for the reai
culpits, or the addilion of one or more participas for good measure’, When-
evec sz two factors are preseot in the case o€ 2 pactieulat witaess the caition-
ary rule then comes. into play, whatever the aristic niche’ into which the witness
1may be classified. ™ An secessary after the fact Is andoubtedly such & witness,®
The faet that the accomplice has alseady been convicted and sentenced for his
participation in the crime does ot obviate the need for cavtion, for although
Shese 5 o longer the hape of obtaining more leneat treatment, the mathies of
Tevengs ot desire to shield others will be unaffected as wil the ‘inside knowledge’
of the detals of the offence

As 1o what corroboration is required to overcome the caution, this will again
vary from case to case, In R. ¥. Gumedel® it was found jn the fact that while
implicating the aecused the ascomplice was at the sime time incrminating o
close relative, Where the confirmation of the accomplice's testimony emanstes
From the aceused himself—conduct giving 515 to un adverse iaference, extra-
curist sdamissions or his behaviour at the triel both section 257 aud the caution-
ary rule may thercby be mict, Where the accused is charged on several counts,
eidence given on other couns, 1 relovart 1o the fssue of identity, may gl

John, 193 T2, 295. The cautic i ved aiso i the Rbodesis R.
Norman. 1956 (3) S.A. 700 (F.C); R- V- Chiangwa, 1952 (8} 8.A, 142 (SR); R.v. 0, 1964 (&}
WA, .R.).
SR 8, §
2 94'2? light of ﬂa’r/ifwlwr v b I{l’n?/hww &“%WM o (1943) K.B. 387, & iscussed AbOVE,
sty oe v purpace. "
B et o o o v, er, 1937 C.P.D. 294 Do 1 ofatsd 0t
the \lbddt;'rnhi}i!y Dl‘lhpﬂlr@isc dtﬂn;}iﬂﬂ. and &;’;ﬁ;m:; a l'llll:ﬂle foc tf B
ness s 2n
o elemine whiher or 8013 e TS A 93,0} at 9103 . v. Mkor2, 19526}
a7 ; H, 8000
B E O ko, 1960 (9 5.0, 12 (ADY; Mivav. S» 062 () PH MO0y 14 gy
= 4. v, Mo b1 S 368 mt 370 K. Y. Mbonamt, 1951 O SA B0 )
wad; el O 19’4'5) HED Vs e, 1946 GLW.L. 36 ot 3940
1542 G

€& however, R. v. Valiab)
¥l

31849 (3)8.A. 5494

i
4
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fulff 2 duel function One limtaton o e narare of the

insisted on by Schreins R confirmatocy evidence
her m “_ o R Mmrpmke Gt e :v!dtnu of
the cllllimlx xaqu;;‘ﬂﬂ.“ s since been d g
T 5. v. Hlapezula such corroboration was held to be.

court’s awarentss of the inherent dangers of mnvmm: m::}ﬁ;i‘ﬁ’f" :{:me
alons, with its specinl danger added to by the possi o
the accompiices falsely to cast the blame on to the necused,

ov
leparted from by the Appdhl: Di

D. CORROBORATION OF TRAPS

According to §.v. Maflsga, a trap is “a pecson who, wi
the conviction. of another, proposes e««}’fn mm...‘h“m‘i"?u;”‘?o'i.;.."‘“f'.;’é
‘imsell m;nsn:ly takes s pact sherein. In ofber words, on for
Someone ele 1o commit the offenee” He is lealy o b8 disin
sccomplice, and his evidence i therefore not ngmml to ui‘.‘i?ﬁ,"&f’,‘if‘.& W
terms of section 257 of Act No. 56 of 1955.4% Hawever, he 4as an aterest in
securing the conviction of the aonused, Becavse bis emplayment by the palice
as 8 trag, or his rémuneration, depends on s efforts yielding & satisictory
cesult# Even where the trap is & policeman who will receive no additional
payments out of the trapping, similar motivation may be present,® Accordiny
Slihough a conviction on the wagorrahorates testimony of @ trap it ndorbtedly
compefent, a cautionary rule, similar to that wiich has been formuiluted in
relation to accomplice evidence, applies to the exdence in trapping tases, The
trap’ e w,dem st be serutinized and weighed witk care matnting o suspi-
cion, is not entirely satisfactory the accused shauld be given the benefit
arde douhz  As with accomplios evidence, substantial cosroboration of the
trap’s evidence, indicating that his story is not copencted, may ovescome. the
caution, or it may be overcome by improbabilities or other deficiencies i the
defence, o a failure by the accused to testify at all

The judiciary has frequently expressed its distaste for irapping operations,®
but such disapproval may not be translated info @ refusal to convict au sccused

£ v B 190 NI T & v, D, 195 (5.0 0 D, 9B 5 A IHAD.
s ErasA T (D) st a7
X clearly sulfces of cougse under sce. 257: . v, Thielke, 1915 AD. 373,
“ﬂfﬁ&a)SA A:yu.b S 1000y 13 SALJ. 101
SgRy &%mz [AD) Sh 16l R ADS

o e Gt v 15,7 L, Love (R0 SERC

et Trn,

i
(5‘),%94‘55»5‘“ ‘;‘ﬁ“nyv‘xméag‘swu mm"‘}}’g‘é

i1
B o Mo . Ry 1987 T5. 143, e .
{5213 42 N.LK. 354,

% © Golberg v, The Queen (1565 3 HL.G,
-”‘"a"a”c“z‘-”’ B ot e 0 (RARER 8
of eoraborati Sulient to guszcome
oo ey 00 M o (0 S B A R

,‘g;,‘%,n 445 ax 4473 Rov. Food, 193B EDE- 1508 175 R, . Maharel,
S ‘;!nilmnl(lnvi)lnE.Dc 9 a1 4304 Myers ond St V. Ry
3907 T 760 at 763: K. v. Piok, 1954 1) SA 23 WA

1863 R, v, Nemangele,

iy ofaconspiracy berween
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petson on evidence wndoubledly competentSt

that unless the corrent procedures wi"m.,u;i‘umxfxe? e the effect
o Tolow. ¥or nstance, where the ofcice conssts n  bugiag o sy o
e athing, aty possbty nf e trat-Rnding i possile 1 ot o aeeg %
iparile ot thag propbsed to bt havged syt e of dispase of
i should be propesly scarched before and afer th trausacti

Suppled, nd i€ pessibie the vrap should during the e apeian e
e ohservition A Fullure Lo abseets (hese precaionary seesis oot
Viways provent & convieion, provided e evkience and probublies of the
case ate sufciently pessuasive but it i to be remembered that the it
{ragping plan is one indiviible operation und al fhose Who pargeipate, in
whatever capacity, will therefore have the sune fains in their testmony” For

i ason Do Vils L. Gt o . 1. Bkt cnsborn:
\ion firaished by the evidence of & fellowtrap could ever soffic .
¢he caution, but presumably in the light of iy Hlapezile® ?ne::lyamrs e
ot now wel founded,

There it clearly a Gileresce between a trap aud ac informer® aud between,
a teep and o private delecive® but the cases which have pointed out
Shose difforences have also stressed the simluity s e motivation 10 misrepre-
ot guit, an the same cantionary rule i thesefore spplid to il such iypes of
witness.

B CORROBORATION OF THE EVIDENCE OF YOUNG CHILDREN

‘Uniike England, South Africa hes no statutory requirement of corcoboration
of the evidence of young childrr, whethier they testify unsworn or on oath.®
Acoount is taken, hawever, of che dangers nberent i theix evidense —their
imaginativeness, their failure atwaye to appreciate the distinction between fact
a0 fancy,? and their receptivity jo suggestions made to them¥—-and & caution.
aty role similar to that which eppliesin ‘che cage of acopmplices must be observed.
must beaware of i f relyi idence. s

Tes v, Aved, 951 () S 313 0 8317 K. v Clever, 567 () £, 256 BAD:
e apping may of coe Jeiosl be taen imo ‘aceuant in mitsaton of seniease
[

RADY.
ry 3. mecmémas)szl.c 4; The Queen v, Drese {1895 13 EDC. 130;
1907 1.5. 760. ‘

aaers and Misaaon v, X.. 5. 760,
e il v, Ohief Coustabl, Pistomarfiiuay s 4 BLR 129 R, v. Horeitz
8.
.

w R (19 £ ; s L
T N, e ik, 1964 ) S, 303 G A o e Poes,

. (AD).
S0 dlings, 1963 () SA S (ADY: & . Letudh, 120
Vauren v. Van Wauren, 1931 L. 43 Preen . l‘mrh 1932
@y, M, 1951 QSR 138 (MDY at 162, Do Ber, 17
R d, 0503 v, 95 (5.1 ak 700, and Makbaiganya . Ry,

"1 2! v. Evasmus, 1341 O.2.D, 270 at 273; Wgn’am ‘on Evidence, 31d
qucAes Robert Louis Stevenso §61): ‘Show us 3 misrsble unbre et
entity, whose whole profession it s {0 take a tub for 2. Zortified fown and & swmn’glbnﬁh_n oath
& deadly stiletro, and ! ‘passes three-fc 2 dream and (he liﬁ:,:wpm
el depion and mtﬁm{oﬂtu{!&‘:‘m&wuﬂhnﬂam

ing evidence) Upon ray hea, | tbink it 0 I N .

- R)W. Bell, wzlép%.v".g. 76y R . K., 1935 NE.D. $86, Mmudds cute Jos, it nd J's
i i ) i i gl daogers of

ol 2 zature. yics, the particular
hoge spoumstaness st 150 ¢ borne in mind, See . v. ¥ o O ST A D)
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Thore Is 50 sight Tequirenient of corrobar .
otnr cionary e, Such mates s G et 1 B¢ thn
The topic on which it testifies,’ and other cirety
was previousty known to the child s0 8510 M&“&‘;ﬁﬁfwﬁ‘m e
il i be ket ccoun n, weighia e vidence zg:unlst e iy
he childs comprehession

of 4 child of um age and und:ﬁsmndmg mmbom,
{faot, comborasion i be tequred i degee het o euIEs
unsatisfactory and convincing.® If the child i extremely young, suck ex:cnu .
orraboratin Wi e sequired o persuade e cout 0 act o i evidenoe g
a conviction may Dot be obtainzble or it ma
i ot ol s can beavolded, infact ot e worh caling o
seems o be nothing in principle to prevent 4
il being cortoborated by that of Anotaer. sl yre.:‘.:m':hl‘;“ vi.f?t“,'w‘;",‘.
‘ot umsworn,® even substantial corxoboration furished i this sauner may be
insufiicient to overcome the cation The corcaboration appropriste to s
cautionary role is evidence to confirm the child’s story on that ingredient of
guilt which happens to be in dispute—the commission of the oflerce, the identity
of the offender, ot whatgvu other poilnt is in ssue in the particula: case. Thus in
F G whiere e aceused denied the 14-year-old complainant’s whole story,
the Appelate Division sfted the evidence o diseern coryoboratin n separats
Stnges, Brst as to the comatissiott of the aot asd second as to identification of the
offender Tn regard to the argumenc that proof of facts consistent with the
innocence of the accused oas never be. cmmbonhv:, the Court also stated:
by el

A fack . o
anything near p1 ess's
oty and giving “Some el 1o f, would rightly be ealed corrobortin. . . - (The

Y

F, CORPORORATION 1 SEXUAL CHARGES
Where the otfence charged is of a sexual nature and the complainaat is an
.wcomyhcc ‘as in misoegenation offences, ais or her evidence requites corrobors-
L) v, I3 K. & N, 839 (F.C) at 702, Furbes . :qued Tt
aa mush toncheione, 14 years might usctaly be u.kln as the age below which 3 child
could be cargidced s ‘yeass. <3, 5.3, Arimon, 958 0) A, mm) )T
?55‘1{'\ il wiess s sy rleviat B o e on the eCHd: R

v ifane

"R.vlhrn L.l! R v.J, 1966 (1) S.A. 88 (SR, AD) l(9|.94.

"h:RvS.IYQs(AJSA.MHGW AR zwsemmh(&
RS S ek S

ke, 1950 G) 671 zm.;svz,x . Celiers, wsomm(n xzs(,swA.) These

e e e otz
o e o C"’"’m"’ﬁfﬁ" X mcea) szt
B ¢ case depend
33 Mamiu o (B)S,‘ulﬂ oy an s lo i v.g‘xmmr.b»m. Tewt
T

iren ty 11, 3 an
Tz n!dxndm&yﬂrﬂdmﬂobonlﬁdemom« Ry
e complainsst sed the core! mmmmmt

e b agsused's convicion, Ry
FH,

(O); 1. v 5, 1948 (4)S.5. 419 (G Shacllc
ETERY (ovcmugﬂ 0 O o & dittren poin, T 964 (45 S.4. 788
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1ion under the roles yelating 1o the test: o .
T e coroplatgant s ot an aceompham ot o cheruplcs, diseusied abore s
indecent assault, or evimen infure, section 357 f ot g aprarudErA4E TIPS,
of the natuse of the charge, a cautionry il Simllas sty o Lt POCHSE
plces must be obsecved™ The reasons for the sue a2 the L ied . acsom
Fidesent offences e casy to Formuate and paisslnly b to st gor
Lealowsy, the desise for revenge, and emotions! diutrbaneant o Ty
ystora i the 105t ovious ouCit 1t he remion of serForTCan o
offesices; and that an unwantes! pregnancy is casily :mibmiﬁzmumx? o
‘20t consented 0 o7 to persons who, i fed with pateraity, wil ety ond
oty 0 provide fo the chi Tie teasons iven Fave or e s o
Souinied n situntions whise he complaintat 5 & wamae o youit S ot
he rit spplics eqally frespective of the age or S of the complaimnt, put
Lo 36clent that & comviction for & sexual ofence o the uncormabarated vidence
of the tomplainant is competent,for the ule s not e of law but of practce
But however w;:_x:ncmgizn testimony, the eourt s required 1o warn itsll of the
D aatfice For cxample, i K. v. 17 the Appellste Diviion st aside 8 convio-
tion where the magistrate had bren aware of the need for caution on account of
the youth of the complsinant but did ot appear 1o have direted bis altenion
o the additional dangers arising out of the pariculst nature of the chasge.
‘Beasing these Gangers in mind, tior evidence way be suFiciently coredible to
pezsunde the court fo convict an i alone® If it I not, corroboration in &
Suaresial degres may augment it enough to convinee the court of her houesty end
accurecy. The corrobaration here requited need not necessarily telase to the
{mplication of the aceused, for it must g0 10 whatever i a dispute u the case,
Whther the defones s a denial of the comumission of the act churged.¥ or turns
on the issus of consent® o on the identity of the affender, it s to thet aspect
that fle confirmation must be difected. And the presence of substastia] cotrobo-
ration may yet be insuficient, for the court must stll be perswaded as to its

= 7, v. Traskie, 1920 A D, 466; &. ¥ M, 1941 NPD. k28
ke R v, 1, 1949 () S.A. 772 (ADY st 780,

@ "The ispression of the complainas ‘s Tortesty and refinement whicl beg led the magftcatc
D ot from | Eidefmar v. &, 1896 N..D. 1, o Tl solely o0 bee
e o o uf the maln daagers agamst which lhe ule s dteced, A3 Wigmory
its K (vidince, 3ed <., BT 140D, § 924a), ‘0a the surfuce the ‘narpution 5 sicaghiforvard
s convigutns, The real victim, however, foo often in such cases is e innocent A To0
e et and cympaiy natctly et by any rnal fo ¢ ronged female helps t0 gise

it 2 plaustble tale.” o
"%R. V. M, l%;’a(:zps,}v 489 (N) at 493-4; Wigniore on Evidence, 1og. sit.

B Tl

wE VW, Y 3780,
el R IAED 5 L €50 05300 (0); R. .0, 19584 (Y S.A 285

at 248; 5. . C, 1! ).
‘,‘EBAAIM \i‘.‘ll, (1926) 47 NE)R. 102; Sikakane v. R., 1948 WPD. 555 at 3561 5. v. Sayman,
PHLH. )
P e (5 ) S.A, 138 (AD) ax 145 Botes v R, 1958 () PH,AT50O).
r, Public Fraseci!

€F. Chis Nang Hong ¥, 1o SR WL 12 B,

1949 £3) 8.A. 772 (AD). CF. 5. ¥ VanZsh 1966 (1) ¥.H., H. 254 £0).

LB SA T AP S (iR w9 Y SA TR D) R T
= Sitkme v, R 1940 NoP.D. 35

N s LD, 190 ai 19%; Marer v, 5, 19 (N BAL, BANL
v Mo T LD O e Hog v, Putc Frieidor 1968} WA
1279 (P.C) ae 1284,

A5, Zita, 1931 EDI~ 156
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\eight, which remains ultimately i
P:mw;y'n imately & vequirement of cogent credibiliey and

naturally varies according to th

case. Proof of int Is of each

admissible as an exaeguon 1 e hearmny i, 4. 1

but s merely eievant ta the consisiency of the ::Bm;l;l?l,:n‘:: ‘;‘m,,,"‘ “f;“"“"“*

with har condust at the time.™ X4 foliows that her distress at the nmma‘;:m %

not ::rmboutzol\ it éﬂﬂmp&r‘:ﬁfmoomphml." but if not, may btrepr?l::

ing sime corroborative

as " v%u i cotrebo 0! lue if there is no reason to suspect that the
“The. general principle apples (o sexual cases as to all

which is entirely copsistent with the innocense of the ;mu::g“ ni'sﬂ‘m

tory efect.® O the other haad, where the accuses] admits  fact degored by the

complelaant, but gws tan ll‘n;wm;‘ml #xplanation—a situation which bas arisen

‘beeaheld that h

of Tts cmobom\ve chnm:ber. since the gours may still, in drawing it

juferences from the admitted facts, accept the mzi\plawnx;u mmm: ;m

than the aveused’s of thase facts’ significance in the occurrence.s

G Colmﬂ'wu'nml oF lnEN‘l‘m{ Evmmcs

Tt ‘an accused
isa mam:r notoriously fraught with. crm(, md in ecent years the Aype“:kc
Dmswn in testing
ity svidence. To this end. pm-m
aoqlummncc with the eccused, the distinclivemess of the allcpd criminals
appearainge or clothing, the opportunities for observation of zcoognition, and
the time Iapse between the accusrence and the trisl. shauld be investigatad in
detail,? since without such careful investigations a Teasonable doubt s to the
identity of the accused must pessist.

* paplav. R, . 309; 5., M, 1965 () S.h smN),Jz"Juo,:w(osAw

1946 HLP,
(SR):IZSDIIICV Ry 1959(2)?1—L,H 278 (), 3 charge of erimen the secyssed
s deged &0 maazn “exposed s e combined effct of tbeic
corroboralive of either. "But as the Court refled on R. v. Mpavn-
gﬂ(xhe ‘97&(455&47! (A D) ‘which has snrbewovmulndbys. v. Hioperula, 1985 (4)
‘Secioion sright not have bees reached 1
k"S?y qu 2 11% : “i{y%! R. v, Ran MMIW(I)S.A-XM(A.D)&H“,
/, 1946 A, 772
vﬁ‘lknlu;lhu a‘“]”ﬁ})(PH )lfi )Ziv M, 1947 (4) 5.4, 489 (M) a0 494,
= 2tand, 196€
R, v, Knight {1966} lAllF.R 547(CCA.)Hmslnﬁn”wndw in the
;'y:;ffmmmmm-imhn? epias with @ false stary by the mecused, were bell sufficient {0
o 3
1949 (3) . : D, 1951 w““mu”"“si/fav o,
X (2) P, RV 1930
ii’%;‘f’éﬁ.,‘” S5 & Saletry e S deis £l i e
“The fact that the mmphil’mlll B bmlx 1o 3 hid, though 1t mm‘
o had el st il trengiben fie Caie gt s 67D
4 v, Bashtkywe, 1963 (1) P.H, H. do R fence o apporisity
"Lv‘n,wsx u)“sA SPADRES Chlanpyo, 1962 (S A 163 SR 36157 06 v
o6s () BEL 5173 (S
n&se 917} "5“;%{ 157, um)umﬂ_rvus;k i 197 (34 88 O
R v o, So58 () EL PR, Mhping, 1560 0y 5.4 75 038
mu>s~wm.m




“The direction of the inqui Al he i
e vlntss o oot aaned il he dictitd by the cisumstanges 2
e of demonstrable value where the f atuzes of the criminal m
‘where he was so know, it wonld e s ot ool o i,
for recognition. In this inquiry the hovesty atEeant bo fest the opportunites
vbidinry importence, Th court is conemed vox ox ik Vilhess may be of
as with his accuracy? not o much With his sincerity

“The fact that the witness has previously identi
e ven weght n vt s ooeneen ot e s the rimil
e bk s hcniRcation parade ok of proper Mgt
e suspiion on the eviencs, Examplos T such &k o o ervdon
that the accused vas the ooy person on the atad dreon ol e the fuct
carier Gescribed by the complainant? o the fact that In fle manner
called to identify were given the opportunty to cormpare a ﬂdnml,]lw Wi
O tions o th crmivas estres, ot e Fines ot e e of s pofce
o i th prospecire Wintaes han e alieged crypinal ght ot be o ol

(2 precabition ecessay 10 Teraove ALY impression that there was 4 d b
o point out somebody).8 re was & duty

& vaics identification garade may be of use where the criminal’ voi
snfﬁqimﬂy distinctive in timbre, pitch or accent, a“zmﬂ“m:\’;"mgnm@ o
cinving heparats shoud be obseed »

If i Mdeniification parade was held, the Fact that the witness is dentiy ;
scoused as the criminat for the Sirst time at the triaf will ::",f,mf‘m r:vi:En‘:: .
e comprotising effect of Sesing the sooused in the dock can heady b8
overestimated.+ Naturaily, where the witars showed himself unable to identify
The accused at s parade, s cvidesc i simlarly deprived of credense

"I Natal the cawtiondcy nle slaing to detifiasion evklencs s e .
ioutarly insisted. 01 where the charge lates o fection fghting of jntericleal ;
feuds, ‘apparensly influcnced by the early practice ia this regard of the Native N
High Court In these cases there wil ussally be 8 sotive (o Jatl indisecimi- :
nately any member of the oppesiog o s a pariipant, nd the opportnices
for observation will i the natare of hings have been lited, because of the
degtes of actiyity and the aumbers of pessons fnvolved. Trls fn such ol
e ahiould mevertheless be treated as extreme cases cafling for the steingent i
e s eling fo e e :
5 A_Dl;’:g]i Diadic v. R, 1962 (1) 5.4 307 (ADY 2t 3103 5.
88 (D) 50493 Thulo . R, 1998 QY R85, 3. 0GR D%
@) S.A. 29(AD:. 3
{ADY; R . T 95119 5.4, 551 (N0 8 554 R ¥

Torthar above, p-
By 5o, e B, T ORI L READY
L eeeaion by photograpk, ee e cases disessel

i
|

Rv. Y, 99 (ASA 116 {W)- CE.
DY, 1963 () § A. 183 (1) B. v Chite, 1965 O3

il v,y 1960 () P H 2SS
e e 055 G 5 31 (ADI 8

o Somm,
v. 5. (2)

VR, v, Gerlcke, 1941
AD).

¥ Ralav, R., 1949 ) PH,, H. 100 (A.D)

R v. Masimeng, 1950 (2] S.A. 488 (AD.

339; & v, Olia, 4935 TRD, 213 L 215

¥ e Muncwango ¥.
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application of the geaeral principle, i s .
appfication. o the eneral principe, an8 not s s enersreqiring the fome
M. CORROBORATION OF THE EVIDENCE 0F PROSTITITES
The Transeaal courts almost from the earlies times I
idd
ki, & requicement of cation where the court i fced Wit e Evions o
pmsmum All the reported cases have tmwd on matters 2 1o whik the
witness snay kave Bad 2 tmotive to misrepresent—cg. charges of By e, o
proseeds of prostitution—even if she was ot racnnwm b brought within
e ke of the sccomplice ules of corraborston:® But o b s
ciop d]rgcw_} 4t this kind of witness scems fo have been. generated not so X:llg)
by this consideration us purely by instinctive moral disapproval. Thes, 1 & v
Christo™ Wessels J. regarded the nmehabimy of the pros”  witaess av
fnceeased by the fact of her drunken hal
Howersr Centlives .1, denig i 1 3. Georgetwith a charge
comidere tat the wites's prfesio, and e adicon o i
per s¢ impugn her eredibility in the absence of an;
e s g b e y malie o othes pofive for

1. THE BEST EVIDENCE RULE
Once considered to be the basic principle of the law of evidence, the best
- i 2

“Fhis eclipse relates particalarly to the inclusionary aspect of the ruf, so that

it can w0 loager be argued that evidence nomelly insdmissible should be

revtived where none other can be obtained. Nor is a party any longer obliged

10 produce she best evideace available to him by ieseer evidence beiog eld

nadmissible}® Thus circumstantial evidence may be led cven where direct

evidence could have been brought, nad the production of real evidence is not a
prerequisite to the reception of oral testimony concerning it** However, 3
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Ad m, 28 ¢ The court should not question the
accused avout his ape if he does WOV withews give méidence
or make an unsworn statemest, as pointed out in

8. v. Grotws, 1970 (1) S.A. 36% (C)).
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party’s failure to offer the best evidence he can js fikels to canse unfavouratile
produce.

judiciat comment on the weight of that which hie does

In & few decisions the continued application of the rule t:nbe seen Whﬂe the

tendered was consi

nsidered so uneeliable that it wes excluded

For exatuple, i, K. v. Trugedo evidence that the accuse had b racked s

identified by police dogs was eld inadmiestte, on Yo grouad Iner ali that the
inference

procsss Was 100 wicerlain to justify the drawing of sny legal i

uerefmm B

‘marriage

and Dmafofagc. where such facts ar dxmctly e, seTor i
of bigasmy on fhe one hand, and of under-age rape on frbpe g beviad
evidence wil be recsived o1y where these facts are purely collateral and ot of

vital issue int the case.=

“The best proof of age is the evidence of the mother or of witsesses 1t
birth 2 A witness's statement of his own age s inadmissibe as henmys p :y:
dsmal centificares® and bicth «dlﬁuﬂn e 2iso hearsay, but the latier (with

degth certificaty

Where po such evideace is available, in the case of 4 child the judicial officec is

the Criminal Procedare Act to estimate the age

from the child's appearance® Where this is done it must be noted in full on
the record, and wherever pusnhle smedical evidence should be obtuined to

suppiemen b cou ©s observation

siance of masriag, npr o Ut of th offcsingaffce o of

me to the ceremony, is a duly

suthentic:

g ceriificate™ and

only if lh\s is unobtainable may secondaty svidence of colubl(a!mn and repute

e fed 2

"A foreign bicth or masriage cevtiBcate s admisstle where it was exticted

fthor give
inted out in
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docnmellls,;m ingit in this rd imary evi viz. the prods

tion of the documers isel, bistoruahy Jong anedescs e nol the
ton of the docu isulty Jomg antedates the formulstion of the
EVM:DC‘L ce rule. For further discussion, see above™ yader Docurentary

UL CIRCUMSTANTIAL EVIDENCE

A criminal charge raises two mais questions: st .
i licged boon commited? and sty v e oo s e
is e establishment of the latter which ia general i Lt
5? the exaishoent o ater wkich i general involvessh greatest denatis
vf the administration of justic
e dificuttics. tion of justice, but the former may also
Tn simpler cases, these fw questions may be cstablishad by direct v
The aceused may Have been abserved, by someone fumifar w}?'ama;;:ig:ﬁ
inthe actof o 03t v identified.
Where Kowever such relatively steaightforwacd evidence is not available, any
aspet of fact which could have been proved direetly may in general be proved
by circumstantis] evidence. For fnstaace, in a murder trial the ofendsr’s erimi-
el intention may be inferred from the nature Of the weapon™ or from the
nature of the act,’ and the cause of death fram the state and situwion of the
body.® It is Rot even necessary that the body should have been found, f the
alleged victinvs death i & {ait inference S the circurostances from his dis-
‘appearance.” Simifaly, in & charge of theft the fact that the g ods were stalen
may be proved circarnstantialiy.®
Circumstantial evidencs may also indicate the identity of the wirsinal. Thus
the accused may be finked with the offénce by fis motive to commit it his
‘previous threats to commit it,% o¢ by ihe fuct that fie is fornd in suspicius
circumstances in the vicinity of the crime
Whece it Is mecessary to rely on eircumstantia} evidence, proof may be factli-
soted by the exisience of a presusiption of 12w, so that on proof of on fact the
s requi e to draw a conclusion as o another fact,® sublect
usualiy fo evidence in rebuttal, Where no Suck presumption agpiles the inference.

judicial inference is added to the atways presnt danger of mistaken ot dis~

‘Torest witnesses, Two cardiaal rules of ogicel inference as. laid down by Wates-

smeger 3.A. in R. v, Blow' maust be abserved; .
"y stent i ved facts; ifit s

not, he inference canaot be draye. )

(2) T Froved Tiia Shoutd be e st they excude ewry ressomable nfeisce 10
v, the ove sught 1o b drswn. 1 they do Dot exciuds ol festarabis
Infacenses, then theer must be 8 doubl whether e ferenct soughi to be diz %
correct”

*® . W R, v, Ngcsbe, 1028 AD, 372 & 3'92(
X DoawaG | kv S35 AD. 188 at 208211,
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The sccond yule i of cowrse a statement of the criminal sta 4
simply another way of saging that where the inculpatory Tatts :2;‘; ::n‘:;:z{m
with the innocence of tue accused as with his guile, the inference of guile shovid
ot he drawn. Thus proof that the accused, a panper, was suddenly in possession.
of money does Rot 3e€ up even 2 prima fucie case that he wos the thief, in the
absence of rumm evidence that he alows had hiad the opportunity to steal, o
some gvidence the numbers of the stolen banknotes with those in
accused’s pnss:smun  Simifarly, the fuct that stack & e miing dos 201 e o
was stolen urless the possibility that it strayed has been excluded s
sece presence of the avcused's Angerprint on the car he wes sleged 1o e
stolen and stripped was held not 1o justify conviction since ¢ might
Tave been placed on the caz in s sumber of ways of which the pnﬁsnhxllly that he
seas unlawfully sorking on the car was auly oze
1t hias Bees said in the Appellate Division that each sepacate innotent possi
ifity need uot be considered separately s foug as the aggregate of these pMn-
Eiliies vemains nepligible s but as Schreiner J.A. has since commented.
weight of the caliective bypotbeses canuot be wore than the sam of v
fndividuat ikelihood
False statements by the accused or suspicious conducs by fim, Such as can-
spiring to have porjured evidenco given on his bebalf, can of coures be wed 1o
et in drawing he inference of his gult,® as mey his fallore to testlfy or o
edvante an nnocent pxplanation.® However, it should be remeiabered that suck
factars ace essentially makeweights, and may be sccounted for funocently, so
that the infereace of gt should nos be besed fargely o these considesations.
See above, p. *
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Accomplice
compellability
compe te:
corroboration of
indemnity
statenents by
who is

Accused
character (see Charactsr)
competency for prosocution
oross-exmination as to ore

a1t
silence of [and see Prima Fecie case]

sworn evidenoe
ae witness
when plesding guilty
Accuged’s spouse
compellability
oompe’aency

Adm.ssi‘hiliiy
ence on conmiasifn

bnv st

interrogatozies
Admissions

formel

informal

by conduch

srealy sud volunterily wede

intoxication
proof of
silence

statenents in presence of a party

vicarious
Admonition
Affidavits
Affiroation
Afterthovght, dnputeblon of
sge, guoof of

29

301

30, 189, 1306
0

125-5, 127*5: 37
190-14

223-3

25, 149-55
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25

23 £f
186
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Benkera® hacke
Best evidence miie
Burden of prook
aggravation of sentence
balance of probabilities
‘seyond Teasonsble doubt
i evidential burden
| forelgn low

genexally

4 witigation of sentence
i wima faoie csse

i statutory alterations
i

Chavactex
of acoused
of complainent
of witoess
Civcumstantisl evidenca

fo-socused |mee alse muder Aocomplics
cenfrentabion of
oross~axsmination of
avigence for or against
extrs~judicial statepent of
meworn gtatement
witness for prosecntion

Gowopiminels, stetenents by
Gommi ssion
Qommon pukpase

Competency
sccuged
deaf-mubes
Judiocisl offivers
i penta) dmpedsmant
young

!
H Cartitiontes
|
!

Gompleinte

Confessions
cozrobozation of
free and volsutsry
Peace officer
prepaTatory axaminstion
proot of

% Sound end sober genses

vhet exe

38-9, 107, 103, 203

73-80, 149-53
38, 162

86, 181, 2045

122, 124, 237
27

26, 153 -
27, 12546, 220,037 |

2.9
127-8
578
1278

23 £f
a
22-3
2041
232
5608
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Oozroboration

secompiice evidence
confessions

adentity
les of guilty

Credability {ses 2iso Witness, impeschment of}

Credit, cross-examination &s to
Oross-exanination
gﬁn{ggﬂioﬁn‘g answers in
ore o
of acensed
Conry, gquestions by

Decessed persons, besresy declavstions by
Teclerstions againrt interest
Decherations as to pedigen

Deolazations 8¢ to public Tights
Declaxations in oourse of duty

Diseretion
of judge
Bogumenta
ancient docpnents
backers'
‘best evijence xule
oozpenles’, associabions’, eto.
previons innonsigtent statensnt
proof of
public documente
Jefreshing menory
gtamping of

Dying declaTations

58 £f
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3
149-55
24 59, 67-8

94-307
97
102, 245
04
95




Blactronic instrausnts
Soglish lew
s foreign law
#8 souzce of law of evidenos
Beidence ’
sgeravayilon of sentence
pefore triel
compission
deginition
given in open vouzt
mitigation of semtence
prier proceedings
oral
Evidence in ohief
impeacliing owt witness
leaing questions

Erpert evidence
effidavite
opimion

when necessary
who is expert

Foreign law, peoof of

Baudurd Fings proof of
Hearsay
wdmissions
confessions
Jeclarations by deceseed persond
impiied. sssertions
prior proceedings
publio documents
ree gesta
Seatutory exoeptions t0 BOSTSEY rule
what 18

Hostile wilness




Tdentificstion
corroboration
previous
Dlegally obbeined evidence
Imputations on character
of prosecution withssses
Inadmjiszible evidence
oconsent to edmiy
elicited by defence
Inspaction in loco, by cours
Intention, pracf of
Ioterpreter
Interzogatories

Todge
dmozetion o exclude evidencs

inspecuion in loco

private inspection of evidence
Judges ¢ Rules
Judggents as evidence
Judicial notice

agcertainable facts

custion

looal matters

public matters

8.4. la¥

Taw, pz-cor of
" " gouth afrioan

fm:algn
opinion evidence of
feading quesbions
Letters, fatlure to answer

Harrisge, groof of
Hechanical ingtrapents

12-34
15
17, 142
L
125

67, 142, 203
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examination of witnesses
o og

TPesce officer, confessions to
Photographs
Plea of guilty, ocrroboration of
Potnting out by accused
Fhysical condition, stateuents to prove
Preparatory sxaninations
sonfessions et
evidsnoe in
Preanmptions, generelly
of faoh
foreign lev same as domentic
notdrisl aconracy
ovnie prassummiur vite esse sote
ownership
pater set guen muptise dsuonstzant
paternity
ossession
xen jpes Togwitur
virginity
Prsvious socpittal of ecoused
Previous consistent stetements

Previous convistiana
generally
of scoused
of witnees

previous inoomsistent ststements
by opponent!s witness

privileged

by om witness




Bysme “hoie proof
seonsedle dilsuos
certifizetes
gruszally

Prior preceedinge, evidence in

Erivilege

agnAnst self~dneriminatioh
iucmna t!! mettars

:mencm matters

profensional
State
whet is

Fzopeoutor, funstion of

Public documents

Tyhlic matiexa
heevsay dedlerations vf
Judiciel notics of

Real evidence
polnted ot by sovesed

Ro-exsmination

Relevance

Yapuiation
of accuséd

genezelly
of public maters
of wituess
Ree geatal
‘hearasy
grevious comsled
Bexupl casesd
ceopiaints
coxrodovation
single witnons

ent statensnt

2, 163-4
25, 29, 155-7
162
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Bources of law of evidenoe

Spontensans exolamaiions 9:-5 E
Statemenie fron the Bas N

Statenente in presence of e party 1;1
Statietiosl evidence -
Subbrenm .:2.:0

Tape recordings a8 S
Testanentary declaratione 92, 106

Treps 9%

Thevorn statement of accused - ses wndex Accused

THinesses
compellebility 19
competensy [see also imder Conpetency] 17-19
failuze o call 176
failure to orosg-examine 59 =
rostile
how determined . }g »
impeaching, by opponen &
impeaching, by purty calling
single
xefusal to testify

Young ohildren
congetency ea witnessos
corroboration of
unEworn
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