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CHAPTER » *

NATURE AND SOURCES OF THE 
LAW  OF EVIDENCE
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1. THE NATURE OF LEGAL EVIDENCE 
Evidence in a legal sense refers to those means, other than argument, which 

caa be put before s court of law to persuade it as to the existence or non
existence of facts (facta probanda) which are tkesubjcct ofjudical investigation.
It includes oral testimony from witnesses, and documents and objects produced 
to the court.

Many, perhaps most, of the rules of evidence are exclusionary rales. Much of 
what would be regarded as probative in everyday life and coramon-sense 
reasoning is kept out of the process of judicial proof. The reasons for the rules 
of occlusion are largely historical. Cowing in great measure from the procedural 
division of function between judge and jury. Some rules of exclusion are based 
on policy, where it is recognized that evidence of great persuasiveness carries with 
it it the same time the danger of prejudicing the tribunal irrevocably against the 
accused. The fairness of the trial arid the need to guard against even the possi- 
bDity of prejudice take precedence over logical cogency. is for reasons of 
policy also that, even where evidence is legally admissible’, Jie jodicial officer is 
vested with an overriding discretion to exclude it where its prejudicial polen- 
tiaiities outweigh iu probative force.1 This judicial discretion can be exercised 
Whether the evidcacc is technically admissible by common law or by statute.
In the words of Cuiie.̂ is J.A. in A  v. Mepworth1'.

‘A criminal trial is not a same where one side is entitled to claim the benefit of any 
omission or Mistake made by ihs other side, and a judge's posiUon in a criminal trM b 
not merely that of an umpire it> see Uwt Iterates of the gnat are observed by both sides.

J j a y ? . ! '  w y  f w m . » * < « ■





It will be appreciated from the above that there is a dear distinction between 
the admissibility of evidence and its sufficiency. If what is adduced can in law 
properly be put before ibe court, it is admissible. It is only once it has been or 
could be admittedthal its persuasiveness, aione or in conjunction mth other 
evidence, in satisfying the court as to the facta probanda has to be considered. 

The classification of some different types of evidence, and a discussion of each 
type, has been set out in the chapter on The Manacr of Adducing Evidence', 
below, p. 899, where the distinction between primary and secondary evidence of 
docoments is aiso set out. See also, as to the Best Evidence rule, p/®l, and as 
to the nature of circumstantial as opposed to direct evidence, below,
Pa rely on the matter of Urminolosy, it may be said very broadly that the 
distinction which is drawn between direct or original evidence and hearsay 
evidence refers, in the former case, to the testimony of a witness as to what he 
perceived wit ft bis own senses, and in the latter cess, to the testimony of a 
witness who merely reports what another stated himself to have perceived. See 
below, ‘Parol evidence' is a term of art which is used, where the meaning 
of a document is in issue, to refer to other evidence (oral or written) ol that 
meaning, outside of the document itself.

H. SOURCES OF THE SOUTH AFRICAN LAW OF EVIDENCE IN 
CRIMINAL CASES 

The South African law of evidence is not based upon Roman-Dutch principles. 
Although occasionally the courts have made passing reference to those prin- 
c<oles,JS the English law of evidence was early introduced into South Africa, as 
“LmuumJ in thaptnr l.ir‘*T'i. by Ordinance 72 of 1830 (C).
The present law is regulated by the Criminal Procedure Act, 1955,16 as 

amoided. This Act contains evidential rules on a number of topics, and for the 
residue of mJes not expressly set out provides in section 292 (as amended by the 
Criminal Procedure Amendment Act, S96317):

Tie law as to the admissibOIly of evidence and as to the competency, examination and 
cross-examination of witnesses which was in force in respect of criminal proceedings <x> 
Ibe thirtieth day of May, 1961, shall apply in any case not expressly provided by ibis Act 
or any other law.’

In addition, the effect of section 292 is expressly aud apparently superfluously 
extended to specific cases by sections 232 (professional privilege), 233 (State 
privilege), 234 (privilege against self-incrimination), 241 (hearsay), 242 (dying 
declarations), 247 (character of the complainant in a sexual charge), 2l2 and 260 
(manner and sufficiency of proof of appointment to public office), and 286 
Cnapeachment and support of a witness’s credibility).

What then was the law in force on 30th May, 1961? As held by the Appellate 
Division in Ex parte Minister van Justisie: In re S. v. Wagner?6 it was the

Vm  Afeta* v. Fagrn (] 897) US.C. JO; R. v. Leuner, J958 (2) SA 582 (S.W.A.). 

SSI SaonMJ, sec. ». This has. If not MbM. at l e a s . »
lundamenuu change jo the spDroacb ffl uie courts to »■»
CTHenee is, so that eadier decisions on the subject, even IJxwe 
in Ub newer cases not even mentioned just to be ovemiled, and will aecoramgly be reiern 
too only in footnotes, for historical intere"



previous unamended section 292, which applied to residual matters not expressly 
(jea/t vi’h (be taw 'in force in criminal proceedings in the Supreme Court of 
Judicature in England’, and Steyn CJ. in Van der Linde v. Calliz'a added that 
(Sis was to be read in the light of the provisions whereby, until 1950,!0 the Privy 
Council was the ultimate court of appeal for South Africa. The result* is that 
pre-!9J0 opinions of the Privy Council and Appellate Division decisions are 
binding on the South African courts, although the Appellate Division is free to 
depart from either if satisfied it was clearly wrong”  Post-1950 Privy Council 
decisions are persuasive only, since it is not part of the Supreme Court of 
Judicature in England. Decisions of the House of Lords and tower tribunals in 
die English hierarchy of courts prior to 1961 are billing on South African courts 
fr so far as they have been understood and applied in South AfrictP1—and this 
mast mean first, that South African rules of practice, not English practice, are to 
be followed;11 and secondly, that Appellate Division and other South African 
decisions as to v nat the English [aw is should be followed in preference to later 
English decisions which may contradict them.“ Post-1961 decisions of the 
English courts, like post-1950 Privy Council opinions, are persuasive only."

Even where English case law is authoritative, the same (ta» never applied to 
the development of Engiish law by statutes, which are not incorporated by 
reference.” Further, when there is a substantive provision on evidence in a 
South African statute, even where this is identical in wording to an English 
statute, the English cases remain persuasive only.*9 The effect of rite incorpora
tion by reference of the body of English law into South African law means, of 
course, that it is not treated in the sane way as is foreign law where it is a 
question of fact, wb<:n it requites proof by an expert in the foreign law.ss

The complicated rules of precedent applicable to evidentiary matters have the 
result of giving especial significance to the distinction between those rules which 
are adjective law and part of the law of evidence, and n;ose which are substantive 
law. A provision such as section 292 is to be gi- .n a '<-stricuve interpretaion, 
said Stratford CJ. ia Tregeo v. Codan »  Thus, the incidence of the onus of 
proof, or the existence of a presumption,51 have been held to be matters of 
substantive law, although the effect of the onus of proof or of a presumption is 
ewfenttary.® Similarly, while we adopt the English evidentiary rule that a



vicarious adiaission is received against a party if he was in pr.viiy of obligation 
or of title with its maker, it is the substantive South African law which determines 
whether such privity exists in law.®

HI EVIDENCE OBTAINED BY COMPULSION OR OTHER ILLEGAL 
MEANS

Statements elicited from the accused which amount to admissions or confes
sions are inadmissible if be has been induced to speak, whether by violence or 
moral pressure.”  Admissions or confessions by conduct in the form of a 
pointing out of places or things are expressly made admissible by section 245 of 
the Criminal Code, even 'f obtained from the accused against his will, but 
admissions by conduct in other forms still require at common law to have been 
freely and voluntarily made, e.g. a sample of his handwriting furnished by the 
accused is inadmissible if coerced.35

Apart from the confessions rule, the general approach of our law is apparently 
that evidence is not inadmissible just because it was illegally obtained."
Documents have been admitted even if procured unlawfully, e.g. b; 
in the absence of a valid search warrant.37 The accused cs ' 
sections 289, 290 and 291 of the Code, to furnish evide _ _
means of linger-, palm- or footprints or by medical examinations, the resuits of 
which .-.re again admissible whatever the method by which they were obtained.
There is, however, some authority for saying that such forcible examinations 
would at common law have rendered the evidence inadmissible." and it i» not 
clear whether this has been overruled by Ex pane Minister of Justice: in re R. v.
Mattmba* or whether the point was there merely being dealt with obitsr.

There is no .loubt that the judicial discretion to exdudc in the interest* of 
justice evidence which is technically admissible applies to illegally obtained 
etfcfence as to all other kinds,10 the test being whether its recep-i-'r would be 
'anieir' to the accused having regard to the nature of tiit ofTencp elutfged Mid 
(be rircmnstances in which the evidence was procured." AJi example of unfair 
circumstances can be seen from S. v. t o W  , vr»*re e^dan 
obtained from fie accused in the cours* of an enquiry xntc 
his mental condition under the Mwtrl nisorders Act, 1913, 
was excluded. On the other hand, e»*es<iroppiUh i»y a 
■plain clothes' policeman was held not to be unfair in 

R. v. Stewart1?

"A>«iv. Van Dcvemer 1966 (3) S.A. 182 tAJ5.) at 2M, pa Williamson J.A.
M See chap. H  below, pp. saftff.
i l S ' i S J S f i a . S S S : . * , . . «— *  «N»

oUm,k;!\£?& s” 74C7'3P v 4 ^ 7 1
“ Jt. v. Mangold, 1926 AD. 440 at 443. See, also, *  mt * n L ™ r W :Brawn 1933 CPU 286 (footpdnls); A v. Goerparshad (H14) 2S N.L.R. 87 (tuijerjirji-si.

A v. Gama, 1916 EJJ.L. 14 (medical simulation).

"a^Pv-.l" UM5I A.C. 197 (P.C.); Crfb*. O— »*«) ' Q'B' * 5  v- * * '
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Wlere facts are formally admitted by a party they erase to be in issue, and 
aeotherskk is relieved of thenewwity of calling evidenceki Mta ŝh those

have’to be proved by the other side»Sretici 2sh(1) the Criminal Procedure 
Apt provides that judicial admissions may be made h; the defence in criminal

At'common law such admissions could not be made <n criminal trials,> and as 
section speaks only of admissions by the defence it could have been

law,however, held that the provision allows equally for admissions to be made 
by Use State.*

Avmtncc, 3rd ed. (1967), p. 137.71 
W ft; Qimlnai Justice Act, 1967, c. JO, tee. 10. .
P tWt̂ tov0nC*'U*0D **** beU1 “I’ve<* at **“  W>pl>c*t‘0>> of see. 243(1) of tb
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irrefutable.”  This does not of course disregard the fact that whether something 
is indisputable may itself be a matter of dispute,50 and further that indisputability 
is not immutable but may vaiy &om time to lime and from place to place. Both

l £ E E r tbEtlfne
multiplied mthOBt giving much iHiimiaatioa On tta one side of the line, clea.ly

A t t ^ w ^ ^ p u b f i^ d s ^ a e ^  on t o ^ A w ^ a r e ^  where U°has 

or becr'̂ ftc'rules ofroalMt'e?® th^h^ts^fftim fowls”

ire the machrne is 10 common use by laymen.̂  Matters of science, such as the

Thus, in
genetics of skin pigmentation,w ca . . .
have permeated into tne background knowledge of non-specialists 
R. v. MerelaTindall J.A. held thatjudidal notice could be taken

‘hU IriUte nrtSSdSS toe dwtfLtfjudidal notice is far more freely applied 
to generalities rather than to matters of detail and this is so also where theterae

to v. QcMard [1940) 1 K.B. 687 (CA>*« 7KM! *. v. Afe*> (1884) 4 E.D.C. 226;

S ! S S * B S S B K ® i 3 S

W ^ a s m z s z r -

* . SA 79'(N) im Sm TIBkM; 1 » » S-A.505 
MS™®*, 1964 (2) P.H., R. U (B.A.C.).

4 j ,  Abel, 1948 (» S.A. 654 (A.D.) at 658.
“ 19470) S. A. 147 (N).

L
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An example of the former is the courts” readiness to refy on their ovra experience 
of people's behaviour and reactions, while refusing to notice the attributes or 
behaviour of any one individual.** Again, in Commonwealth JMppIng Repn- 
stntative v. P. «S O. Branch Service13 the House of Lords asserted its knowledge 
of a state of war but not of the date and significance of each manoeuvre or 
operation forming part of that war. An example of the latter type is Ex parte 
jtwlfh Colonial Trust, Ltd.: in re Estate Nathan,4* which was concerned with a 
testator’s predictions, in 1924, regarding the cost of subsidized immigration to 
palatine over the following fifty years.

Apart from these two categbries, judicial knowledge is not easily assumed.
Hie judges have not agreed with the text-writers that the scope of judicial 
taUB’Jedge should be extended rather than restricted. As De Beer J. commented 
in ft v. Fanarojf,n

•when rae notes in phipsoo, Wigraore a 
achieved by the restricted application oi 
efltats of an extended application’.

The most ‘astounding results' have indeed been attempted by trial courts, whose 
convictions have frequently been set aside because of magisterial assumptions 
in the sphere of what has been called ‘racial mythology',*1 e.g. that Africans see 
bstter at night than do whites,”  that Africans are capable of making definite
identifications fro® scoor-tnarks," or that Indians ate &ecretive..arid-.aon--- ..
committal. Another racial attribute which has been 
judicially noticed - this tine by the Appellate Division 
itself, in lauf0- is that the majority of tfre white in
habitants of South Africa were racially prejudiced and

““ g g g ltr S fff ii 'Iw t la S 1 to m a . M h
ft rS~. direction to the jury; in a trial for indecent assault, that African 
worajsi often give in when seized, was held not to have been improper. Had the 
direction been in terms, 'They always give in when seized’, the result would 
presumably have been different.”
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3. Public matters and affairs of State
Judicial notice is taken of public an) political facts. Some of these would be 

biown to a judicial officer ax to any member of the community. Titus in Harris v 
Minister of Interior" the Court noticed factual details of the constitutional 
Sfttorv of the country, and in Publications Control Board v. mitiam Heinemmn 

the majority of the Appellate Division took judicial notice of the prevailing 
standards of public morality.

Other public matters might not be thus notorious: whether war has been 
dected.” a foreign government recognized,n or the territorial limits of the 
country defined ”  If a court feels it lacks the information necessary to take 
jtffisJai cognkara* of Uwse facts, this ma-j be obteratd from the appropriate 
officers of the Executive. Such information, when given

‘is not in Ibe nai .
one or his M misters upon a matter which is peculiarly v>i 

la other words, it comes from an indisputably accurate source of knowledge. 
As the basis is said to be Uie desirability of conformity of conduct between the 
Executive and the Judiciary, evidence is inadmissible to contradict the official 
coodusions. An analogous principle is exemplified by Van Deventer v. tfaicke 
and Mossop?* wiiere Innes C.J. refused to hear evidence that the purported 
British annexation of the Viyheid district had been premature because at the 
time there bad biien po effective occupation of the area or subjugation of its 
pecfle,

Judicial notice was laken, in Johnson̂  and Irvin v. Mayston N.O.K of the 
signature of the Governor of Natal. (In addition, section 253 of the Criminal 
Procedure Act bow provides that the signature and seals of public officers are 
admissible as prima facie proof of attestation, on their mere production.) 
Dove-Wilson J. went on to emphasize,”  as the English courts have done,™ that 
though judicial notice is taken of public facts, whether they have been ascertained 
by official assistance or not the significance and cogency of fads so noticed is 
for tag court atone.

B. Jwhoal Nohcb op Matters of Law 
t South African Law

Judicial officets must be taken to know the laws of the country. Accordingly, 
the provisions”  stnd date of commencement7* of public statutes of the Republic

“ 19SZ(2) S.A. 4S7 (AJ3.). On matters of ancieot history the Court could have rrfisiwd » f : 7 ._y-’___'__ /,*. CL:_.■_ a___V p < n toaneh Ketvk* 11923'

d 0. BimchSirvtce [19131 A.C. 191 (HX);

_  _ It. 7<g-, DnffDmfop'MB’ Co., Ltd. v-G0','-,Sf
ftWm [1924] W  (HX~y, CarT-Zriss-Stlf!ung v. AtfMi- & Ketler, Ltd. {/*>. 2) [I96SJ

f̂fiJenlepmeiit Co., Lai v. Gon. of Ketenum 11924} A.C., 797 (Hi-) " lllrt. 
" 19® T.S. 401 at 409-10. The learned Cnief Justice tesri his conclusion on the court's 

•fcsenceofjurisdlBkm to inquire into acts of State (see at 410-41)

• s ? s s 2 t £ & . .  w a M " « 2 a s f c"JMfcnm v. Hifmeyr N.O., 1931 A.D. .129 at 237; R- v. MMtmtt of Amtomn (184«) 
9 OB. «3, USB.il. I42S.
J* A. v. Watsot* mm P 5:
®®U910CJ.D. 198.

«i am# SaakMaU v. Jt, 1909 TJ5. 10U; R- »•

L T
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-- . d have applied the avi! rales
of onus, tones CJ. and Bristowe I. would apparently have itgiided it as the 
pros teuton’s duty to adduce widen® of the foreign Saw as one of the facts in 
teas, and the same assumption was made in Mo/a! v. SM The reasoning of 
Mason J. ia McIntyre in any event applies as mud) to die evidential onus as to 
the legal burden of proof, and there is no reason to var? the ordinary and 
desirable principle that the prosecution should always bear Qie onus of ptoof.
Where the presumption is operatjLjre, it applies to 

statute a s  well as to comnon lav.

U«mhtm», 1923 CP£>. 401. that is coiaeqi^jj^
Miote&ii law in all cases, not only where the mpdtate fimtfioo ws being ewrcueo. ids 
«UB »  a wewdent or this dedsfoo today i’ dattbtm 
" SA^o-r Sefcsrim, 1904 TS. 673. 12!6 (Cl (wbere Scboddei- v. Sage.

snsSfr the matter.

I g g ' i S g - , .  nntichom KanBmis_JjjdggL.gE^i.» « W  

U) S.A. 447 (tf). .
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I. ZNTHODI/CIION
A. witness is competent to testify if Us evidence may properly be put before 

the court. He is compeiiaiiie if, being competent, he can be compelled to give

contains various pi
and in addition sec ist the law

s shall, where 
le law of England, 
it are supplemented fay the o 

It cosmos l3w, there were many disqualifications 
which the m̂ jt important were those based on crime and

■ a s s e s s : (1) S.A. U  (AJ5-J. 
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' *** &» 23s But the coart has power to set aside a subpoena 
if totally satisfied that i e witness is unable t<t giVs 
any relevant evidence (Sherv. Sadowita. 1970 (i) S.A. 193 
(C). ‘

M  S. 87 : In §.. v. Hertsog, 1970 (SI S.A. 38? <F),at 
385 il7, it t/Si’e held that all the eircumstanc&a at the 
case nay be looked at to see whether a just excuse exists, 
including the ease oe difficulty with which tho witness 

, could give tfe.e eviOence (surely a test of convenience 
rather tbaa <>t justice}, the 'hona tide*1 or the wltaeas, 
and whether or not he has had legal advice.

and the weight of his evidence may be mash dimiEisied16 The ext 
its »a!ac ii. affected depevds on the cucuitrasoces injeach case, the 
the witness vis-i-vis the party calling bra), and so fisth.

U. COMPELLABILITY

A witness’s attendance at court is enforced by nŝ ss of a subp

M have themidraoe of a witnfss who is notcailMt̂ the1̂ ^ * 1 
itself cali the witness The Appellate Division has held that it ji
for the police to take statements from Serenes wttusaawhose afo

humanly istokrMe to have to testiff. Nothing in IhJ policy of 
appears from the wordinB wouldaeqti to r̂ iUresiMf a sminra

T T



set aside a subpoena 
sb is unable to pit« 
its , 1670 (1) S,A. m

) S .A . 38? (That 
ircumstancea ol the 
r a  just exeuso exists, 
th which the witnofl#
as? of convenience
fides ’ oS the witness, 

advice.

and tbe weight of his evidence may be much diminished » The extent to which 
its value is. affected depends on the circumstances ia each case, the position of 
the fitness yis-i-vis the party calling him, and to forth,

H. COMPELLABILITY

dthOT^Ttray^^arty t^^nd^crofdi^^wTtM^reliHnriW

It is not entirely clew what type of ex 
fore exonerating for the purposes of sec

humanly intolerable to have to testify’- Nothing in the policy 01 ;he section as it 
appears from the wording would seem to require such a straining of the quality

legislation.8" The contest between an individual's right to the privacy of his own

* < S ^ * te :S .v .JU * l» ,i90&'>SA.2lJJf2r  gee o p p o site >

Csramto 1961 (4) S.A. of

L _

L J



prioci'pfcs aad the public interest in the administration of justice irould seam to 
te unequal enough without adding to the scale further weighting against the 
individual.’ 0
The aforegoing proris«>os apply not ooiy to witnesses at the trial but also ta 

a preliminary inquiry where persons may be subpoenaed to appear before a 
naps irate for examination by the public prosecutor regarding the commission 
of an alleged offence.39 .
Again, all the same provisions apply to the production of documents which 

may be compelled by means of a subpoena duces team. Production of official 
documents in the control of a public servant requires the pennfssran of the 
ar'arney-gencral if the original is desired.81 Tie Act does not require ths 
documents to be specified in any particular way, but if the subpoena is imprecise 
the witne.? will not be penalized for non-production.̂  tf a person, sobpnenaed 
of not, has the documents in court be can be compelled to produce them.*9 
Possession and control of the documents are sufficient to subject a witness to a 

■ subpoena duces tecum: his ownership of them need not be shown." Possible 
access to them falling short of control is insufficient.*5

20

IIL COMPETENCE OF PERSONS SUFFERING FROM MENTAL 
IMPAIRMENT '

Section 225 of tbe Criminal Procedure Act reads:
•Nopetsoo appearing or proved to be afBieied with idiocy, lunacy, or inanity, or libowint 
uncec any imbecility at /mad seising Ttczn intoxication or otherwise, whereby be u 
tfeprfved of the proper we ot reason, sball be competent to jive evidence while so afflicted 
or disabled.' -



r
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fie is sober." Farther, an insane.perso.o may testify on matters aaatSxted by his 
defect, as where he suffers from particular and limited delusions."

He evidence of such'a witness may be received even where his sanity or 
mental ability is the very point in issue.10 Thus ou charges of unlawful connection 
with a female idiot or imbecile," the femaie complainant has been permitted to 
testify, for were the terms ‘idiot* and ‘imbecile’ to be given identical inter
pretations in the Mental Disorders Act and the Criminal Procedure Act so that 
the complainant would.be automatically disqualified irany offence has taken 
place, it would often be impossible ever to establish the commission of the

A deaf-mute is not incompetent to testify provided a satisfactory means of 
communicating questions and interpreting his answers is available, and be is 
proved otherwise to be of requisite understanding.'3

IV, COMPETENCE OF YOUNG CHILDREN
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Forbes F.J- outlined the procedure to be adopted by the trial court when faced 
aitlia young witness as

rule discussed below.”  ry

V. COMPETENCE OF JUDICIAL OFFICERS, COUNSEL, 
PROSECUTOR, ATTORNEYS 

Although counsel and attorneys are competent to testify in cases in which 
they ate acting,** the courts have repeatedly pointed out that it is undesirable (or 
them to da so,“ particularly if the testimony is on fact: rather than on matters 
of expat knowledge such as foreign law.” Judicial officers find it distasteful to 
have to make findings of credibility which may reflect adversely on a member of 
the legal profession.4* More impartial, however, is flie possibility of the 
professional independence of the practitioner involved bang jeopardized. As 
regards the prosecutor in particular, his personal involvement will make it 
difficult if not impossible for him to ‘prosecute an accused person with that 
detachment and moderation which is in accord with the high traditions of 
prosecution at the public instance in this country'."

For the prosecutor to give evidence against the accused is not per se an 
irregularity,19 but care must be taken that his evidence is aot presented to the 
coart in the form of an unsworn statement from the bar."

The competency of a judge or magistrate to testify in a case over which he is 
presiding is not even of academic significance. As Centiivres CJ. put it in 
Ex parts Minister of Justice: in re R.V. Demingo,K



VI. THE ACCUSED AS A WITNESS 

At common law the accused was incompetent to give evidence at all, though'.e 
was permitted to relate unsworn his version of the facts." The 1898 Act removed 
Ms incompetence to testify for the defence, but left his commos-law position 
otherwise unaffected. The provisions of the Criminal Procedure Act followed 
suit, and reference to English authority is thus persuasive only since the field is 
covered by South African legislation.95

A. Unsworn Statement 
When the accused was made competent to enter the box and give evidence on 

oath, his common-law right to mate an unsworn statement from the dock was 
expressly preserved," and may be exercised whether or not he is represented by 
counsel or attorney" end irrespective of whether witnesses are called by the 
defence to testify on oath.6®

The accused is thus presented by section 227 of the Cede with a threefold 
choice. He may enter the box and give bwom evidence, or he may remain out 
of the box and unsworn; if he chooses the latter he has still the choice of either 
remaining silent or of making an unsworn statement from ths dock." As a 
matter of practice the difference between these courses ani (heir different 
effects”  must be explained to him by the court,’* but unless he is undefended 
and ignorant” of his position failure to give the explanation is not per se an 
irregularity.” Hie need for the explanation is not dispensed with by a plea of 
guilty” The making of the explanation as well as the choice made by the 
accused should appear on the record.™

= 1908 E.D.C. 394. Koad J.P. properly held the entire prccajtoss U ̂ ve b»n inwUidated. 
••See R.N. Goodereon. "The Evidence of Co-prtolKH' (1952) 11 CimA.L.1. 209, R. v.

1950 (4) S-A. 108 IE) at Hi, 118. „
Csfe, W59 (I) S-A. 245 (AJD.) at 2S2, per Steyn JA.

'• Sec. 2270) of the Criminal Procedure Act.
•“ The Hue of eases So ihs co--- -

r&peet, overruled < 
S£l74-‘174 (N). ,

above,at256,_p«OgiivieThompson J.A.
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apply if the statement is received as evidence in favour of a co-accused, but the 
Supreme Court of New South Wa!esBS has held that an unsworn statement is 
received only as evidence for the prisoner making it.

It has been suggested that the threefold choice opea to the accused is a 
eonfttsingone, and that a more comprehensible procedure would be the abolitr.c 
of the unsworn statement, leaving a straightforward choice between evidence on 
oafli sad sBen«.“  The advantages of this simplification are not clearcut, 
tawever, in a society where the vast majority of accused persons are illiterate 
and undefended. Certainly the abolition of the right to make an unsworn 
statement should under no circumstances p,«ade the establishment of an 
effective system of legal aid.®

B. Testimony on Oath

1, Accuscd giving evidence for lie deface 
Section 227(1) en

ishes to testify he has a right to be heard, and it is a gross irregularity fox 
be refused the opportunity of doing so." Where he exercises his right tc

testify at all, he must enter the witness-box and cannot give sworn evidence 
from the dock.*®

The accused as a witness is in lie same position as an ordinary witness, 
except that he cannot in cross-examination claim the privilege against self
incrimination in respect of the offence for which he is bang tried." Instead, he 
is given another shield protecting him against cross-examination revealing bis 
bad character and previous convictions.1 His credit may be attacked by putting

"  la R. v. Xettf (194® 46 S.R, (RS.W.) m  Sao £ Cm«« end P. B,jOMt, Emu an O, 
Lw<Evfc/M«(l9S6),p.2I7. «■*». **£•= V7-

"See.ftc, L. H. HoflJrasn, South A/rim lovo! Evidence, 2nd ed. <OT), p. 268. The 
possibility ofconfusion was adverted to by Office Thompson T.A.m R. v. Ccte, L9S9 (1) a.-Y 
345 (AJJ ) at 256.
“ Cf. Cosvrai and Carter, above, p. 218. .....................  ....
"  He cannot therefore be called by the coon to establish omissions in the State as* 

b equivalent to calling him as a witness for the prosecution. See Jt. v. Jamba, 194? (4) &A. 
228(C) at 230; ft. v. Nana, 1954 (1)S.A. 509(S-R-)i £ v. Mp«W

J| S- V. Mecpax, 1958 (3) S A. 649 (O).

“ *. v. »®tr Vstn'n K.B. 283 (C.C.A.). Coma, apparently, is S. v. Mar, 19® (3) 

N.L.S. « BcmaK J9S5 [2JP.lt, H- ISO (N)-The

.-Me, 227(2). Thera is no equivalent provision m nnwm, 
diate»n permit the accused to testify from the de«k(Jlv.HiiM»l1963(2) P.It. H. iSJp.R), 
S.V. Herbert, 1965 tf) SA. 385 {S.R., A-D.«. “• Wklfc* i 'Vlc/  lv ̂ Im't̂ ffivileee 
"ftoriso (o sec. 234. On s separation tnnH ana prisoner may tlw pnviieK 

although be is compellable to testify for the defence of his eisiwhife co-accused (S. r. Zonal,
ISffl(l)P.H.,H.44(N)). .. „ _

Sec. 228, oa which see below, pp. WtMKfc rr*









29

(c) By a nolle prosequi. If the prosecutor enters a nolle prosequi against one 
accused, as is often done in consideration of his agreeing to give State evidence, 
he thereupon ceases to be a co-prisoner and may competently be called for the
pfosBUtion.*'

(if) By -n acquittal. If one co-accused is acquitted there is no longer any issue 
between him and the prosecution either as to verdict or sentence, and the same 
applies under scetion 8 of the Code, which provides that a withdrawal of the 
charge after plea entitles the accused to a verdict of acquittal. In both these cases 
the acquitted prisoner thereupon becomes competent to testify for the 
prosecution”

VII. COMPELLABILITY OF ACCOMPLICE

■Hie compellability of persons criminally associated with the accused in the 
commission of the offence charged is governed by section 254 of the Criminal 
Procedure Act,10 which applies to both the preparatory examination and the

This provision, recently amended several limes, used to govern only persons 
believed to be accomplices,11 but Its net has now been widened to include any 
person who in the prosecutor's opinion*8 is an accomplice*8 and any person who 
in the prosecutor's opinion ‘will be required to answer questions the reply to 
smch v.’ould tend to incriminate him in respect of «n offence mentioned by the 
prosecutor’,u These persons are not merely compellable but are in addition 
deprived of the privilege against self-incrminaiion, in the ease of accomplices 
in so far as questions relating to the crime charged arc concerned, and in the 
case of other persons, in respect of questions relating to the offence 'mentioned 
by tin prosecutor1. They are not apparently deprived of the privilege for 
questions relating not to these but to other offences;" nor should they remain 
unprotected if their answers incriminate them both in the offence charged or 
mentioned and also in another crime.16

Provided the witness fully answers all such questions «o the satisfaction of the 
court, he is entitled to an indemnity from prosecution in respect of the offence



r r n

«Hs answers'fully' iCtUs an

torfcittdtte indemrity under section 254(3) by fentofto'tfre rridera^t l̂ 
stages of the proceedings where he is called. Where tbe indemnity is not earned.

’fi but his evidence cannot then be used

section 254 “ and if tbe witness has already been coi 
coart should be told ot this aiso, and that he pleaded guilty if such was tlie r 
as these facts are retevaxrt io ftt weight of his evidence.* Further, it is 
practice for the court to inform the witness of the provisions of section 154 
that he is aware he may lose t&e protection promise' '

in the ease can complain, as it does not form part of the issues be

It should not be forgotten th 
Ms evidence require com

2H  anly'cautiori

the offence but not yet senten

warn could not operate as a bar to the 
nth S v. Lwane,' 
night be affecte.

je case of the other typo of wi

if Justice: In re K. v. Dir*!ngo,m (1) 

Kf.i,Pr !orius, 1912 C.P.D. 928.
“ fit pern Minister afjasttct: htreX.v. DmtW. 1SW (D S.A.T* (A.DJ.
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A. INTRODUCTION

It is a basic principle of the administration of criminal justice that an accused 
person should be confronted with the witnesses against him and afforded the 
opportunity of challenging their evidence. This principle is embodied in 
section 156(1) of the Criminal Procedure Act, which slates that, subject to 
express exceptions, evidence at a criminal trial shall be given viva voce in open 
court and in the presence of the accused. Departures from this principle are few 
and should be limited in scope by narrow statutory construction.

titn Jijw«iil<lThe oral testimony of witnesses is dispensed with, usually subject 
to safeguards and in tbe discretion of the court, to allow evidence to be taken on 
commission, ot proof to be afforded by way of affidavits or certificates, as 
discussed below.4 Even in these cases, however, the court retains its overriding 
power to ensure a fair trial, and may require oral evidence to be tendered 
instead.9

An accused person is entitled to be made aware of what evidence of liis guilt 
is brought before the court. The judicial officer must therefore apply his mind

witnesses testify and must have an interpreter provided if necessary, even if the 
accused is represented/ la pursuance of the same general principle, the court 
may act only on the evidence properfy presented to it at the trial. The judicial
officer may not act on bis own private knowledge of the facts, ai............
has any must at tbe least disclose the fa ' ‘ "  
necessary* It is not in 

' e as all a

~The_probiem w' '̂c^nsid^d'by the Appellate Division in R. v. Make/p? 
where, in order to test tbe of the accused as tĥ crimlnal̂ thejudge

of spoor found aftoe’scene of the crime, and the accused's boot). This was 
found not to have been an irregularity, as the judge had in any event been under 
a duty to inspect the exhibits and his experiments to compare them had been of

ng evidence wbich was even at the preparatory

B Q m . »  m.

’ Iw  ift saTm?" caS)~ 1 '
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Where the commission is granted on the application of the prosecutiou, in the 
discretion of the court the State may be ordered to bear the accused's costs of 
repiesentation at the examination.30 The accnse4's entitlement to this assistance 

, Js not automatic: he must put forward Jiis lack of means to show he would 
otherwise be prejudiced in his defence.1'

If the court grants the application and the witness is within the Republic, a 
commission is issued to a magistrate, who takes dow,\ the evidence ia the same 
way as ia a preparatory examination.”  If the commission is to be executed 
outside the Republic, the rules governing commissions de ban esse apply." 
After having been executed, the commission must be returns!, with the witness’s 
deposition,10 the court issuing it. It is then opea to ftt inspection of bosh 
parties and it may be read in evidence and subjected to objections as to admissi
bility." It is oniy then that the dsposition becomes part of the evidence on 
.•ecord in the proceedings.41 It should not be supplied to the court before the 
trial, but heard for the first time with the other evidence.*2

Where a foreign court requires evidence to be taken from a witness in the 
Republic, a similar procedure is provided for by the Foreign Courts Evidence 
Ace. 19fi2.«

2. Interrogatories
Any party to criminal proceedings in which a commission is issued may 

trasunit interrogatories relevant to the issue to the person directed to take the 
evidence, who must examine the witness on the interrogatories.*1 The witness 
nay also be orally examined by or on behalf of any party to the proceedings in 
the same way as if be were testifying in court."

Interrogatories may also be submitted by the court under section 239 of the 
Code, which provides for the admissibility in certaia cases of affidavit evidence.'1 
The court to which such an affidavit is produced may in its discretion require oral 
evidenc? from the deponent or may cause written interrogatories to be submitted 
to hint. The interrogatories and any reply purporting to be fiom the deponent 
are admissible as evidence in the proceedings, subject of course to the 
esclusionary rules.47 

3- Certificates
Where a statute provides for certificates to be admissible in evidence, the 

provisions of that statute must be strictly observed, whether as to the form, 
content or signatory to the certificate.4* The purpose of such provisions is to 
reduce the inconvenience and expense which would be occasioned were the 
personal attendance in court of officials invariably insisted on. It is therefore 
on necessary to have evideace authenticating the seals or signatures on a

1

L J
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C REAL EVIDENCE

Objects produced to the coutt as exhibits have been called fed evidence. As a 
rule such exhibits art of Uttte evidential vaToe unless accompanied by testimony." 
for exampSp, the witness producing the exhibit will testify that it was found at 
ffie scene of the crime, or bears the accused’s fingerprints, or, if be is the com
plainant, that it is the object which was stolen from him. Evidence concerning 
objects may be received without the objects having to be produced as exhibits. 
Tbas in J?. v. Smil,m where the accused was chargetvith steattag a notor-car, 
there was evidence from a fingerprint expert that he had found the accused’s 
fiB6«prints 0I* window of the car and on m  empty brandy bottle left in it. 
Neither the bottle nor a photograph of the pints was produced, but the expert's 
evidence was nevertheless admitted. While it would certainly have made it 
easier for the court to follow and appreciate the evidence had it bees able to 
inspect these objects, the failore to produce them waj held to affect only to the 
cogency of the testimony.

The principle of R. v. Smh may apply to documents if they are tendered as 
ififapi as, for example, where theft of a document is in issue. If, however, the 
issue turns on the contents of the document, secondary evidence concerning its 
termris inadmissible and the original document itself must be produced." By the 
same token, if a thing is in the itaiun: of a document, because words inscribed
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course have to be proved by the person who took (hem «
A person’s clothing may also be evidence, which is why the accused should not 

be produced in the dock wearing prison clothes or manacles, as this has been 
held,to be equivalent to leading evidence of Im bad character or previous

evitoiw&om ihê hotographeHdentiTying thêsubject-m a^, andhtmyof

infottnation at least analogous to real evidence and of a particularly vivid as 
cogent kind.” Unlike in England, however, the courts in South Africa do at
permit information so act ' ’ * " -*1-— --— —*- —j
judgment on it alone.® M

S i ? 6  H.UO. « ; *  V. ^

beQ4 ^

” : mi J&jrw*, 1950 (4]
W.17(0)<and«cS?C.Nicholas(1951)«S.A-L.J. 8);BuiLmdmMmtapthV v- VmZ#, 

yi^'si^Jikmp, 1947 (1)SA. 71* (S.W-Aj: Kmttnt. iirffc*. 1947(3)■S.A 23(AJM.

Ii9361Z Q.B.SW. (i956]2MlEJt.9&4(CAO,andTamShwar 
»• *■ U9S7J AC 476, (1957] 2 All E.R. M3 (.P.CJ.
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He South African decisions which hold that what is sad and done by witnesses 
at tins iosprctioB in loco is not evidence at all.® In this respect the English law
seam preferable.11

There is no presumption of fact that measuring instruments are usually 
reHabie.*8 Van den Heever J. explained why not in R. v. X *  whtre, without 
store, evidence of a speedometer reading was tendered:

I W X J V niK'e* 'n 'S‘,PPc"a v- ̂ Stann cf Liberty* [196S]

S 8 3 @ E 3 ^ 8 ® ® S s « i s e a »
1fllntfer Vyverfa (1965) 28 15. . w ! , nl„  ,55

" See Vtdarn Hubbtr Works U*v.) Lid.». S.A.R. & H., 195* 0) S-A. MS <AJ>-> «  296.
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seeenday evidence received. These exceptional situations are four:
(a) Where production of the original document is impossible, either legally or 

physically. Secondary evidence is therefore admissible where, for example, it 
weald he as offence to remove the document from its present location,** where 
ii is so affixed as to be irremovable," or where it has been tost and cannot be 
found after proper search.”  A document is not considered to be lost where there 
s still a hope, albeit only a sanguine one, of its recovery.“ The loss and the 
adequacy of the search must be established before the secondary evidence it 
put in.1

(A) Where the document is outside the jurisdiction of the court and either all 
sssoosile efforts to procure it have been made tod havi faiksi, or it can be 
demonstrated that any such efforts are doomed to failure.8
(c) Where the other party has admitted the contents of the document or has 

consented to the introduction of secondary evidence.9 Tbe ordinary rules of 
judjdai admissions in criminal cases will apply. A mere failure to contest the 
admissibility of the secondary evidence is not to be construed as a consent,1 nor 
is an admission of the accuracy nf the secondary evidence.'

(aj where the document is in the possession of the other party who has failed 
or refused after notice to producc it.*

&  aiy of tbe foregoing cases where primary evidence is dispensed with, any 
type of secondary evidence may be tendered—copies, ora! evidence, etc. At 
common law there are no degrees of secondary evidence.’ However, where by a 
statute secondary evidence of a particular type is rendered admissible in a 
situation where at common law the original would be requited, other forms of 
secondary evidence remain excluded, For example, al Clough the Motor Carrier 
Transportation Act, 1930, relaxes the (̂ mmon-law ina'stema on the original 
document by authorizing tbe production in evidence of a ceitiSed copy of a 
licence issued under the Act, oral evidence of the contents of to* 1’ “nee cannot 
be received.*

ipplybig sec. 7(lX/> of the Motor Carrier Transports-
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2, Proof of Documents 
The manner in which a dooamenl may be put in evidence is governed by rules 

quilt distinct from those governing the evidentiary ass which may be made of 
the document. We are concerned uere only with the fanner. The effect of 4 
document once it is properly before the court—for example, whether it is 
evidence of its contents or whether it may be put to a witness to attack his 
credibility or used by him to refresh his memory-is a separate question, 

Document* may be of two kinds, distinguished according to the ov"ner by 
which they become evidence. The one category consists ol those documents 
which need not be authenticated by a witness producing them and testifying to

evidence on their mere production. The other category covers documents which 
require authenticating evidence for their reception.

The documents which prove themselves are almost exclusively public or 
official.* At common kw public documents coming from the proper official 
custody are admissible in evidence on Iheir mere production,1* and in addition 
statute requiring the keeping of records or registers or the issue of licences or 
OTfifieates generally provide that the documents prepared thereunder prove 
themselves.51 Proof 0/ the genuineness of official signatures and seals is not a 
prerequisite of admissibility uoiess it is challenged.1* Production of the original 
of official documents fro-n a State official requires the consent of the attorney- 
general;18 copies can be obtained and are admissible,1* but are not selr-identiiyjag. 
However, if they are authenticated by wy of an official certificate the tatter 
apparently proves itself.”
The foregoing does not apply to foreign official acts, for the public documents 

of a foreign country always require authentication.11 -
The only private documents which prove themseivcs are those that are 

authenticated by their age, partly because (it is said) it is uidikely that anyone 
would forge a document which would only be of assistance many years later, 
snd partly because of the difficulty or impossibility after the lapse of a long 
period of obtaining, a witness who could give authenticating evidence. 
Accordingly, the ancient documents rule provides that documents more titan 
twenty years old ”  coming from the proper custody and which are not on their 
face suspicious, become evidence without proof of their due execution.11 A 
foundation for their reception most of course be laid by evidence as to the age19 

\ Reference should also be roadete tfwrulss ofSlaleTwivil̂ *, txJow, S“i», amtjudWai

_  ________ AC,;„MU. V. UapfV.m 11
133 E.K. ffli [Johnson 4 brix v. Mayslon NX5. «*#) 30 N.L.R. 3M.
“Sec. 262 of the Criminal Procedure Act.

'fa il,, m** n o u  m rn-M 'M  iffiK& BSftBSS” The nge is reckoned frora the lime of its tweaoonnot gom he time when it alas legal 
(Dotd, Oldham*. Ifcl/ey (1828) 8 B. & C. 21,108E.R. 951).















coart and even if not hostile,97 but the question apoears never to have been 
eofiHdewd in South Africa
2. Witness refresbfog memoir 

A witness may refresh bis memory daring bis evidence by referring to cotes or 
memoranda. Usually the memoranda are documents—a policeman’s notebook,*8 
hospital words." or * fanuly Bible1-but the same principles apply where they 
are in other forms* If the witness wishes to refresh bis memory from memoranda 
while testifying in chief the memoranda muse fir! be proved to comply with 
certain conditions, but these are not applicable if ttj witness is asked to look 
st documents by the opptoent duties Ms woss-ejaajBiaticm.*

For a party’s own witness to refresh hit* memory, the document must have 
been made by the witness at a time when he id a clear recollection of the facts.4 
or, if made by someone case, must have been read by the witness and accepted 
by him as correct while he bad such recollection.1 Thus is Anderson v. fl'halley’  
a ship's captain wrs permitted to refresh his memory regarding a navigational 
accident from the ship's log, although the log had barn kept by the male, since 
the captain had read and approved it about a week after the accident when the 
events were fresh in his mind. Of course if the witness never had personal 
knowledge of the facts recorded, i-e. where he has had no meiJNry of the facts 
which could be refreshed, he cannot refer to memoranda prepared by others or 
fay himself in depep^nce on the knowledge rf others.’  Whether the witness had 
a clear recollection of the facts at tbe time the memorandum <vas made or read 
is a question of fact in every «ase. TJxew is so fixed time limit and exact contem
poraneity of the notes with the facts recorded is not required* It has been held 
that the memoranda should hzve been prepared ante tttem moiam,” but this 
does not apply to expert witnesses or those in a similar position, so that a 
physiciaa may refer to his report >n«n though it was made expressly for the 
purposes of litigation.”

If the witness ai the time of testifying still retain; some independent recollec
tion of the facts, he may refresh his memory from copies or extracts of the 
memoranda?1 but the original metcoraodajn is required if be has no independent 
recollection and can tell tbe court only what is in the notes, tg. where be says in 
effect ‘I do dot teinesabec the- Buas hut it must feme been so because that is what

&V. EXiJaA,i963 (3) S.A. 86(S.R.l.
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evidence is not necessarily suflicteni to prevent the prosecution discharging its 
burden of proof).*4

This exception is not ««&nded to allow evidence to be given of every previous 
occasion when the accused mentioned his present defence. If his silence would 
support no adverse inference, the ordinary rale that the accused's extracurial 
statements are admissibSe against him but not in his favour applies," though he 
is of coarse entitled io have bis whole statement, including the favourable 
potions, pot in if the prosecution wishes to use the unfavourable portions.36

3.3. Rebutting afterthought .
If a witness is impeached in cross-examination so that the assumption of his 

trustworthiness is put in question, the j-arty calling him may rehabilitate his 
credit by showing that he told the same story before he hod the motive or 
opportunity to fabricate.44 This may be done when the witness himself is 
re-cjamined, and in addition other witnesses should be called to testify fn chief 
as to his previous recounting.43 For example, if it is put to a witness in cross

v. *?«£(1S68) C'm. LJL 387 (CAAJte, to

---- -------------25 (P.C.).* JL v. Vdachla, 1945 A J3.826. __11 See under Corroboration, below, pStOO.
“  P9I4 j A.C. 545 (H.L); Rmsoti v. 1932N.PJX.m.to Ob police Is ootaptevioia actofMeotlfiration which can be proved (Jl. v. Mack, 1569(4)

S" ’Sa&mtra(v. R, 1932 K.P.D, 112; A v. ydehtu:, 1947 (1)S£. I62 (W; t j  44* See also R. N. Oooderson, ‘Previous Consistent Stnte(«.Hs <1968) 26 Cambridge L.J. 64
at 83 ff.

rv. SofaKBH Cl), 1942 W.L.D. 237; X. v. fflrt 19» W S A- 552 (AJX). ----------14 V434(/LD.)al438.
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examination that Jus failure at the preparatory examination to mentioa certain 
.Setaiis contained in his present evidence in chief is to be attributed tp their 
laving been recently fabricated, evidence could be heard that the wiineis 
mentioned the same details immediately after the events in question*1

Not every cross-examination attacking the witness’s reliability may be 
countered by prosing his previous consistent statement It is admissible only 
when the cross-examination tends in the opinion of the court" to suggest that 
the witness's testimony has been recently fabricated or embellished for some or 
other reason." Merely to snggest tbit the wiusess's mentory  of the events is 
unreliable,11 or to ask why he did not mention certain facts before,”  would not

The previous consistent statement is not independent corrolwratKra of tbe 
witness’s evidence but is relevant merely to his credit
U. X

Where the previous consistent state mi 
be proved." Ret gestae is of course a Be

contract was entered into was received as part of the res- gestae, Ibougii state
ments to tie same effect he had made to other persons at the time were excluded.



if the complainanc does not give evidence the question of her self-consistency 
does not arise and the CTtptaiat is inadmissible" It is often said that the 
complaint is proved to negative consent,55 but it remains admissible even where 

it is neither legacy nor factually in issue." Though r  ivant to self
’ '• ' lot to be regarded as cotioborative of the

57

......... , lybeprovedw .. ____  _ ..
indecent assault are alleged.8* In essence the offence must have contained the 
two dements, indecency and violence. The sexual element alone, as in chargcs 
of crimen tojurid* or miscegenation,«  would not suffice, nor would violence 
alone.“  The offenre actually charged is not the decisive factor. For example, 
incest may be committed with or without accompanying violence, but if tbe 
complainant testifies that violence was used the complaint may be proved * 
Similarly it would be admissible if the accused is charged simply with assault 
but it appears from the evidence that tbe assault was of aa indecent character.”

Whether the complaint was made at the first reasonable opportunity is a 
Question which depends upon the facts of each case. Where young children are 
involved, who do not realize the nature of the acts perpetrated upon them until 
circumstances arise making a complaint natural, eves a fairly lengthy interval 
between the offence and the complaint would not be regarded as unreasonable.® 
Much shorter delays might be unreasonable in the case of adults or children of 
understanding.”  An important factor in considering the circumstances is the 
accessibility of a person in whom the particular complainant would naturally 
confide. It is not necessary that the complaint be made to the first person to 
whom the complainant speaks after the alleged offenw.5* If the complainant 
sp-saks first to someone to whom full details would not bt expected to be given, 
am) subsequently makes a more complete narration to a person with whom she 
Is on. mcds intimate terms, the terms of both complaints may be proved.M

The complaint can logically only be relevant to the complainant's credit if it 
represaited his or her ‘unassisted and unvarnished story'.’* It must not have 
been elicited by leading questions which suggested the terms of the complaint,»  
nor by threats or intimidation without which no complaint might have been

"  Convtetiaiis acre set aside ffheie complaints wen wrongly proved on dnijes of theft 
« .  rnm-J In jj, Y. A 1941 (0 SA. 28 (N), where tt-e accused was faced wfth a eiui*e of 

Watomtytrv. R. 0911) 32 NJ.R, 197: R. v. Erickam, 

b5 whmihê fsiim is a child.

m s
B.226&.R-).

Jv!u, 1929 <I)SA3SZ (A.D.).
s 8 * h « « * * «



nude.”  This amsnftet that il was made in answer to a question”  or after some 
_ persuasion* would no t autotnstjcaUy exclude it, pro.ided it remains in tern's the 
complainant’s own spontaneous story.

The possi«% <b« the sempUiatmay be untrue doe r<

-  . . . srsuiae me court to place any
reliance on its evidence, unless substantial corroboration is also present."

Complaints made about the accused’s previous misconduct, whether made 
by the present complainant or by others, should not be mentioned in evidence, 
being excluded on the ground of irrelevance as well as by the prohibition of 
evidence of the accused's bad character.”
(p) CROSS-EXAMINATION
1. Geaemily 

The objects sought u  be achieved by or 
ofHenochsberfiA.J. (a< .ie Sim was) in Cc

Mppiwsed facel-tob ̂suppon tteLSrf tte .
- Witnesses caUed by one party may be cross-examined as of right by the other 
party, and the court has no discretion to pteveot the exercise of that right" 
even to protect the witness, (it R. r. Nilawo* when the w" - • •

presiding officer is to inform the witness of his right -o' rehise to answer." 
Where the wtwss is withdraws before forgives W  erideoceiw is not subject to

it in chief at all.85 It is q<

i l i l L . ,“  mtlja 1. Earner (179JH Ew. 355. 170 ER. 383. Ttowj is authority that if lie gives no ewtaw a chief be anno) V  cross-examined as to crcdu.Tm& as, ic the issues v.
*»Hey (18S9) I R iF . SL>7, i7J E.R. *42), but tiiis s«ms Mogtol s “̂  *>« relevant to the value of Us ans»«s in crasMaamiJiation. See Btnltlm Kcrpcr.-Je (S.A.) Bpf;. 
V. Xotu, 1956 (1> SA. 357 (AJ).).



chief fie gives should be adverse to the cross-examining side**—be may have 
given only formal evidence such as to prove a document"—nor is the cross
examination confined to matters he testified to in chief.**

As there is a right of cross-exammalion, coiaequMees' &nv from the failure to



The court may also properly draw ft cross-examiner's attention to natters on 
which cross-examination is in its view desirable,1 and may cure much by 
exercising its power of recalling a witness under section 210 of the Criminal 
Procedure Act.' As to tbs measures a cross-examiner can take to prevent an 
adverse inference being drawn from his failure to cross-examine, see the 
Appellate Division case of Mbele v. S.1

The range of permissible cross-examination is in many respects broader th«n 
' that of ra ami nation in chief, it need not be restricted to the issues in the case, 

but may be directed also to collateral matteb relevant solely to the witness's 
credit.' Further, as the witness is assumed to be out of sympathy with the 
cross-examiner and to lean in favour of the party calling him, leading questions 
may be asked in cross-examination.* In S.. v. /small• Davie j, exercisel his 
discretion to prevent leading questions while the defence was cross-examining 
the complainant, s young girl whom the accuud was alleged to have abducted 
and who was clearly in love with him and resentful of the prosecution. The 
learned Judge pointed out that in these circumstances her answers to leading 
questions by the defence would have been of no weight. Even if the court does 
not intervene where a witness is manifestly favourable to tli« cross-examining 
party, factors of weight and cogency would counsel the avoidance of leading 
questions lest his evidence be suspect because it is in substance untested.' 
'Misleading questions' which trap a witness into making false or unproven 
assumptions of fact are always improper.*

The somewhat greater range of cross-examination does not derogate from the 
governing-effect of the exclusionary rules, which apply with hardly less rigour 
here than to examination in chief.’  Thus in R. v. Perkins'11 the inadmissibility of 
a confession was held to prevail even though it had been first referred to by the 
defence in cross-examining a State witness. (This has since beat somewhat 
raodiSid ty section 144(2) of Ihe Criminal Procedure Act, •which provides that 
if the defence refers in cross-examination to a favourable portion of an inadmis
sible confession the whole can then be proved.11) The judgment in Perkins's case 
was founded upon the opinion of the Privy Council in S. v, Bertrand'2 that 

'lie object of a trial is the administration of justice in a course as [at tram doubt, Or 
cbancc of miscarriage, as merely human administration of it can be—not the Interests of 
other petty. This remark very much lessens the Importance of a prisoner's consent, even

* P- v. Sobmcms. I9» (2)SA. 352 (A-D.J at 363.
'MbtltY.S., 1961 (2) P.H., H. I62(AJ?0.
*l9«ia)PJt,ttI6ZCAJ3J. . t t* ‘frjio credit of a vritness is always relevant to whatever issue is being tried . . in tie

*or& of Krause I. in X. v. Barm



tvhtra be is advised counsel, and sobstanOaJly, not of course literally, affirms the .wisdom of Ux common understanding ui the profcssfon, that a psiscsc.- can consent to 
nothing.’

Tbos, reasoned Tones CJ.,U the accused could not by waiver or consent render 
«dau>«iU« astatement which the legislature bad expressly and unconditionally 
dedared to be inadmissible.

Hie subsequent application of this principle has not followed an entirely 
untroubled course. In &• v. Meyeru the accused was charged with unlawful 
eanial intercourse with a girl below the age of 16. Clearly the prosecutioa could 
aft have Ifid evkiunce, to prove the accused's immoral habits, of bis previous 
seduction <A the complainant’s sister. However, the defence was os an 
attempt to prove a conspiracy by the whole of the complainant's family agaast 
him, and thus it was the defence which directed its cross-examination to eliciting 
lie fact of the earlier misconduct. A simple application of the Perkins 
ruling to this situation would clearly have been unworkable, as the Court held, 
since the defence could not be allowed to engineer therxjption of evidence upon 
which to grouad a complaint of irregularity. As subsequently clarified by the 
Appellate L...ision rail v. Bosch,™ the positions now that an exclusionary rule 
of evidence (whether statutory or common-law) which would prevent the 
prosesution or the court from eliciting certain evidence cannot be applied to 
prevent the accused doing so if it is in the interests of his defence, The evidence 
is not inadmissible, therefore, if elicited by a purposive question by the defence, 
whether or not the answer was expected or desired by the questioner. It rcmdias 
inadmissible, on die other band, if it is not properly part of tin answer to the

61
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accused was charged with murder by stabbing. Under cross-examination by the 
prosecutor, the accused denied that he hrd bad a knife ou him on the relevant 
evening, and the prosecution was permitted to contradict this denial by leading 
evidence tbat he had made other u;e of a knife ou the same evening. The posses
sion of the knife was dearly relevant to establish the charge, and would normally 
have to be proved by the prosecution in chief even had the accused not denied it. 
The Act tha> the truthfulness of the accused’s evidence was pm in doubt <vas

Whether a question refers tc 
question of law,44 and there is
issues or to credit or to both. It is a c, _ _ ___________
of each particular case. That tbe subject-matter of the question could have been 
proved in chief is oae criterion of relevance to the issues, but not the only 
criterion.”  For example, in Wilkins v. S.,4* evidence was received to cootradict 
a prosecution witness's claim tbat be had been an eyewitness to the events is 
issue, although tbe defence conid dearly not have led evidence of bis absence 
(ad it not been for his answers in cross-examination.

There are two types of case only15 where evidence to contradict a witness's 
answers in cross-examination as to or lit is permissible.

(a) By statute*18 a witness may be cross-examined as to whether he has a 
criminal record, and if he denies tbat he has been convicted of any offence the 
conviction may be proved in tbe manner provided by section 249 of the Criminal 
Procedure Act It is not, apparently, necessary that tbe conviction have been 
of an offence involving dishonesty.”  A witness's previous conviction for 
assault15 or for selling beer without a licence** has been proved under the statute.

(b) Evidence is admissible to establish the witness’s general status as 
unreliable.™ This may take two distinct forms, (i) Where the witness nas some 
disability or tendency which makes him untrustworthy, it may bi proved to 
discredit him in contradiction of 1us answers under cross-examination. A moiai 
disability would be established by showing *>ias in favour of or against one of the

‘ ' ' ' ss ip the accused's paramour, sister or daughter,”  or tbat
• "  >r has been bribed by“  the ace.ised or the prose-v r t a B t S F £ey:witness has defective vision 01

p i f
reSj'atiit.'J case, 'oji fi.'(hssaia i 

<a*S>Vfct,c.W>.
ô cUrity

'(1847) 1 Ex. 9' St MB, IME.ft. 38 at 43, perAUnaoag. 
ftp. 350, 173 E.R. 1 f'>; Crovh&no v. GaHouar (18M> 

1943 CPJ3. «8.[ 104,154 E.R. 38 w 44-3.'tH.LV (196J) 23 CmrtoitigtLJ. 176. He endenea

nod its wlmijiMlity.
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inform It where a Stale wiloeis has made previous statements materially 
inconsistent ̂ th Iiis testimony, and, in the absence of special and cogent reasons 
to (He contrary, to make those statements available to the defence for cross
examination.”  Ia practice the discharge of this doty no doubt depends largely 
upon frank and vigilant co-operation between the investigating police officers 
and prosecuting counsel.*’
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i. RELEVANCE
Wien rejecting evrdenee, judges frequently describe It as ‘legally irrelevant’ 

using the term in a technical sense.1 More modern usage, however, draws a clear
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U direct ividenas, its relevance is obvious. Disputed questions of relevancc 
Aewfore, arise only in respect of circumstantial evidence.’  ’

The Appellate Division has adopted* Stephen’s definhioi
present where

•am iwo I'acls . . .  are »  relaied to each othe 
eZaa ooc, either taken by itself, or in connection wf 
_ ceoftheoi

In J? v. Innes C.J. said a fact is relevant ‘when inferences can property
be drawn from it as to the existence of a fact in issue’ . Neither definition is 
exhaustive, the-former leaving unstated what is ‘the common course of events’, 
and the latter a criterion of the propriety of drawing inferences. The courts are 
wont to repeat that relevance is a matter not of law hut of logic and common 
sense.10 This overlooks the fact that decisions cn relevance are treated as 
precedents in subsequent cases, but is conveniently flexible,11 for there are 
situations on which experience and judgment would lead to individual differences 
of opinion on whether any inferences can be drawn from facts, e.g. whether an 
attempt at suicide by a person accused of a serious crime is or is not probative 
of his consciousness of guilt.12 U the probabilities are equally balanced the 
evi&Dce will not advance the inquiry and is therefore irrelevant and 
inadmissible.1* Facts supporting highly speculative inferences, such as identifi
cation by poiiee tracking dogs, are si.-iiiariy inadmissible as entering on ‘a 
region of conjecture and uncertainty’.1- This does not of coarse mean that the 
evidence of the fact tendered must conclusively indicate the inference to be 
dawn from it. There is a clear distinction between relevance and sufficiency. 
As stated in the definitions of relevance quoted, the inference need only be a

Thus evidence of the accused's motive to commit the crime charged,1® or 
threats by him to commit it,11 are relevant to the inquiry as to whether he did 
commit it. Evidence or his mental condition is always admissible-at the 
instance of the prosecution as well as of the defence-as relevant io whether or 
not lie can be fixed with criminal responsibility.18 Evidence of his possession of 
property is admissible to show his guilt of a crime which must or may result in 
possession, as illicit iiquor selling,»  counterfeiting, theft, receiving** or 
bribery.”  That he and his family have been living above his lawful means is
^ ’  Oaites TTMcCormfck, Handbook ofihe Ur*y End'”*  ,* By Wattnneyer C J. in R, v. Xeiz, 1946 A.D. 71 at 7S. * l3)5 A£.3« at.JSM. 

*Jl. r. 1«0(I) S-A. 752 (AJX) at 758; Erassm? v. It., 1945 O.P.D., SO at 75.
"See, « i ,  Hareouit J. in S. v. Gckoot, IMS 0) S.A. 441 CN) jjl *. V, £>, JS58 (4) S.A. 364 < A.D.). {Cokoet was confirmed by llii Appe"ate Division in 19M (1);s s s i» «  pp.3tS-!9. Cf. S-v. S/men, I929T.P.D. 328; R v. C. 1949(2)

’ Moil, 1918 A.D. 500 at 504.
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court in a lengthy io.vestigatior' of collateral issues.*1 (As to Hie character of 
witnesses, see generally -feslowi'p. OM.) Evidence of a course of dealing or 
systematic bad conduct on the part of persons other than the accused is not 
HCiuded. Thus the practice of a government departir . was held relevant to 
establish the scope of the authority conferred fay it in a letter of appointment in 
Handles Bros. & Hudson, Lid. v. Estate Horner ** and in S. v. Letsoko?* evidence 
of apoiice system of interrogation technique including assaults was admitted to 
establish that the same technique had been used on the accused by that investiga
tional team, for the purpose of showing that a confession had been elicited from 
him by force.

lie  exclusion of evide-  • ol the accused s misconduct on occasions other than 
those charged, does not of course extend to cases where the offence charged 
requires proof of more than one act, such as charges of unlawful dealing or 
unlawful practice. Whether proof of repetitious acts is required is a question of 
interpretation of the statute creating the offence. A single purchase of nnwrought 
gold has been held to constitute a dealing,33 but for illegal trading30 or living on 
the earnings of prostitution”  more Jian one act may have to be proved. More 
than one act of witch-finding was required to prove the accused was ‘by habit 
and repute' a witchdoctor,38 but a person may unlawfully ‘practise’ as a doctor 
by putting up a nameplate and advertising himself as such even though only 
one act of treating a patient is picked”

The rule against hearsay" and evidence which is privileged from disclosure on 
some ground," discussed elsewhere, are the other main exclusionary rules, 
apart from those already mentioned, limiting the pervasive effect of the relevance 
principle.

If. CHARACTER OF THE ACCUSED



lie creditworthiness of his testimony”  Good character may be established not 
poly by evidence of his reputation for uprightness, but also apparently by 
proving particular vinmos acts.“  If such evidence is tendered, however, the 
accused's character is pot in issue. If he testifies, he may be held to have forfeited 
his shield against cross-examination as to character tinder section 228(a) of the 
Criaunal Procednre Act," and further, though the prosecution tyill not 
necessarily become entitled to lead evidence in rebuttal and attack his character 
}d every circumstance where he loses such shield,46 if his character has been put 
in issue by the defense the prosecution may adduce evidence of his bud character 
either in cross-examination of his witnesses" or by leading evidence from its own 
witnesses. In the latter case the prosecution witnesses may apparently speak only 
as to the accused's general reputation and may not narrate specific incidents or 
their own personal opinion of him.4*

When the defence hgs given evjdeece of the accused's good character in any 
respect its witnesses may be cross-examined upon the whole of it, even on those 
aspects unrelated to the charge.

'[Tliine is no such tiling known to our procedure as putting half your caa raster in issue,
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purposes- If it is relevant for any other reason, it is not excluded “

lord Herscheil’s statement of the rule was analysed by the Appellate Div,«ion 
in R. v. Zorefe" Stratford J.A. pointed out that it was not contemplated ia that 
passage that there should be two rules, one allowing the evidence on the ground 
of relevancy and the other allowing it on the ground of necessity to rebut a 
defeat*. The only test, said the learned Judge of \ppeal, was one of relevance, 
and the allusion to possible defences was merely lo illustrate relevance.83 But 
the mere theory that a plea of not guilty puts everything in issue cannot be 
applied to determine relevance, for ‘the prosecution cannot credit the accused 
m'th fttncy defences in order to rehut them at the outset with some damning 
piece of prejudice'.44 The evidence is usually said to be required to mate to some 
real issue in the trial,** and if as a result of an admission by the defence some 
aspect of the charge is no longer contested, evidence of the other misconduct 
m/gfit be asdudedTFor example, in R. v. Solomons* on a charge of murder by 
stabbing, ths trial court had refused to allow the State to lead evidence that the 
accused had slabbed two other persons earlier the same evening. During 
subsequent cross-examination of the accused, he denied any knowledge of 
tbe crime, or tftat be had bad a knife in his possession on that evening, and the 
court had then ‘ rightly and properly', in the view of the Appellate Division, 
instructed prosecuting counsol io investigate the prior uttutts. Had the accused 
not denied possession of a knife the earlier ruling excluding the evidence as not 
relating to a matter natty in issue would have stood. A roan may therefore 
paradoxically render evidence inadmissible by contesting only one issue, 
whereas if he makes no admHsion and contests two the evidence would have to 
be admitted.® But if the evidence is relevant to establish the State case as well 
a* relevant to the defence abandoned by the admission, the paradox is avoided, 
as the Jsfence admission saves the accused nothing. Thus in X. v. Z<mels,n on a 
charge of fraud, evidence of similar false misrepresentations made to other 
persons was admitted as relevant to prove the mens rta of the accused, which was 
of course an issue to be established by the prosecution. The feet thslihe evidence 
supporting the State case might incidentally also rebut a defence of mistake or 
accident could not render it retroactively inadmissible just because the accused 
happened not to raise these defences.

The prosecution could not be said to be ‘crediting the accused with fancy 
defences' if the act alleged may be capable of an innocent explanation and

"  Ladd examples of exclusion as relevant only to propensity are fU94SSAC. !S2(P.C)i A. v. S, 1954 (3) SJ. 5» (A-D.l; K. v. PJbpiH, 1929 T.P.D. 29S, 
Alyat. K, 1931 N.PX>. 429; R. v. Spilkln, '944 E.D.L. 55.

“ 1M7AJI.34Z.
"£c?to>. Lord Simon So Harris v. D.PP. 119521 A.C. 6WtH.U) ;t_^. 11̂952  ̂AME-R. 

1044 (HI.) at JM6; Z. Cowen and P. 8. Carter, ESi^on

“ JST7AJ1342 ^ * l l £ 3 K.B. 702; 8. v.



■jr ii„r fact evidence is tendered to prove its guilty complexion,1'  or where 
statement3 suggesting the Jine of defence were made by the accused Dn his arrest 
OT at the preparatory examination,51 for the prosecution cannot be obliged to 
withhold its evident* until the -defence has actually been revealed and thereby 
risk the discharge of the accused at the close of the Stale case or at the completion

In K- v. Noorbbata Davis A.J.A. warned that nothing more should be 
contained in the State evidence than is absolutely necessary for the purpose for 
which it is admissible, so that matters extraneous to the issue to which it is 
cdr-anl should be excluded. That this dictum is not to be applied to limit the 
raiî  of relevant similar fact evidence is clear fiom fi. v. Ma'theKs,7’  where 
Schreiner M . said:

s essentially thal there uas concerted action by persons who, as a
......................jer of a rival gang, the_ _ so indicated, to kill him. It was contended [for the defence] 

at. rang rivalry being established by proof of inler-gang lighting, the issue of motive was
..............................•“  — ----- - be led of gang violence not directed

!*tion. Wherever it is relevant to prove 
. isl be relevant to show the full strength

........... ..................  wctlhc crime by lit accused jnijjlit be wplainnble
to the presence of any measure of a particular motive, it might be more readily explained, 
and therefore more probable. if the motive «re present in a more powerful form.... Hit 
Is dearly relevant to consider the seope of the gang operations and the extent to which it

In pursuance of the general principle, evidence relevant to the accused's criminal 
propensity has been admitted, inter alia, where‘t was also substantially relevant 
to establish his guilty knowledge55 or intent,™ a systematic course of criminal 
conduct,”  acts of preparation or attempts;’® it has been found relevant to the 
rages'se,”  to esMWish the identity of the criminal31- or the commission of the 
actus reus”  to corroborate witnesses on other counts in the indictment,® or to 
prove tbs guilty association between co-criminals.1* Detailed discussion of these 
or other examples would not, it is felt, be warranted,8* since decisions andlng 

n e.g. ft- v. Rorke, 1915 AD. 145; ft. v. Phamtque, 1927 AD. 57; ft. v. Ismail, 1952 (1)
S "  Jt. v.'/fe/f [1952} I AH E.X. 66 (C.C.A.) at 58-9.

"  Harris v. D.P.P. U9S2] AC. 694 {H.L.) al 705. »,7« 7so’■ 1945 A. D. S8 at 77. u 1560 (1) S. A. 752 (AJ5.) csp. at 758,75V.» e .  jlv Keller and Parker, 1915 A_D. 98. "  e.g. J?.v. Pharem/M, 1927 A.p.57.
” e.f X. r. Kare, IMS AJ>. 7i; X. v. Gerna, J935 E.D.L. 385; S. v. Lttsoke, 1964 {4)

SA.7SJUA n.l.
t, 1920 AD." i l  t. v: ftrtta,' 1920' AD." 307; J?. v. D» Beer, 1949 (3) SA. 740 M>>; v-







inmates of the same prison. Similarly, evidence of the accused's previous 
convictions will be received to rebut defence evidence of his youthful inexperience 
tendered for the purpose of establishing extenuating circumstances.7

Such evidence is aiso admissible for the defence to establish the plea of 
autrefois convict, an alibi (the accused's presence in gaol at the time of the 
alleged commission of the offence), or for any other relevant purpose.*

There are two statutory exceptions to the relevance principle; sections 276 
and 277 of the Criminal Procedure Act, 1956, which, byway of facilitating proof 
that the accused is a fence, provide that oa charges of knowingly receiving stolen 
property, evidence is admissible to show that the accused was found in possession 
of other property stolen within the previous twelve months, and that he has been 
convkied within the previous five years of any offence involving fraud or 
dishonesty. Three days’ written notice must be given to the defence of the 
prosecution's intention to lead such evidence.

The common ia\” in respects other than relevance is not altered by these 
provisions; previous convictions not faffing within the statutory limits continue 
to be admissible if relevant; and although in terms sections 276 and 277 provide 
simply that on the giving of the statutory notice proof of the accused’s previous 
convictions becomes receivable, the coramon-law discretion of the court to 
disallow the evidence in the interests of the fairness of the trial is not excluded.’
3. PrerifHB Acquittals

jtopiy^misfortune*Normal ,̂ therefore, theftet of an acquittal of or unproved 

ftSu n o fb e 'S u d X eJ  in R. v. Watdmm'3 the accused was charged with

III THE RULE AGAINST HEARSAY 
1. Whit is hearsay

Evidence is hearsay when it consists in a witness's reporting to the court, or 
putting in a document containing, assertions by another where the assertions 
are relevant only because of the facts asserted. The rule excluding hearsay, 
historically ‘the result of marking off (he ftmctions of witnesses from those of 
jurors',12 was developed in order to ensure that manifestly untrustworthy 
evidence should not be laid before the jury. Hearsay evidence, although ot 
course frequently relied, on in everyday life, is said to be untrustworthy because 
the assertion reported was not made on oath, and the declarant cannot be

2ME.fL»(C.OA.).
“ |lS«| AC 313 <M4] 2 All E.R. 13 (H.L.). A v. Umhhh end Nokw <WW>

25 NJ„R. 264. .
»  ?  S ' &R- wLy of the exclusionary rule isR. W. Baker, The Utotiay Rule (1550), p. 15. The totow omm «*« .■» _ ^ swuMriwf by Baker, pp. 7-12, where there is also a discussion of the■ vfew ofProteM 

More* that the rule arose 8ls afunctloa of the aSversOT; Wj*?iHffi" ■ * ' 0Mam" ‘ n otlie riseof the jury. See, too, Pllipson on EvhUnct, 10th ed. (1563), Pf>-



subjected 10 cross-examination whereby his sincerity or honesty, or his powers of 
observation or of recollection can be investigated”  However, in it* modern 
application, out-of-court assertions may be excluded even where these supposed 
guarantees are present. Sworn affidavits by persons who are not or cannot be 
jailed as witnesses are excluded as hearsay,15 as are statements made by persons 
gjwtg evidence on oath in previous proceedings where they were or could have 
been cross-examined.** Further, the rule has been invoked to exclude evidence 
where the persons whose utterances were reported were in fact present and 
testifying'7 It accordingly seems clear that the hearsay rule is closely linked 
with the basic principle of onr procedure that evidence b<i given orally in open
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C°Tbus date stamps in a passport have been held to bs hearsay if tendered to 
prove the dates on which the holder of the passport left or entered a country," 
and invoices and delivery notes are mere hearsay evidence of (he contents of a
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2. Res Gesta «hS the Rule against Hearsay

2.1. Statements tn issue or relevant to an issue 
Statements as facts in issue are dealt with above in the discussion of what is a 

hearsay use of a statement" The admissibility of statements which are circum
stantial evidence, not put to fusarsay use. is iUistraWd by A v. HsumanP The 
accused, a fanner, was charged with failing to destroy locust swarms, and 
evidence of his neighbours’ complaints about this failure wsre received not for 
the hearsay purpose of ptnving that failure, but as introducing and explanatory 
of the inspector's fcequenl visits to the accused's fann.



(Further examples of statements used ta circumstantial evidence will be found 
in Wigmorewho stresses that in such eases the hearsay rale is not concerned.)
2.2. Statements as conduct evidencing treatment

Where the manner in which a pers-j U treated by others is relevant in any 
case—usually, to establish that person? tlatienship to those others, though this 
is not the only type of case*’ —evidence is admissible of their conduct towards 
him, including their statements in so far as these are conduct Statements of this 
kind are not admitted under aoy exception to the hearsay rule, but as verbal 
conduct constituting circumstantial evidence from which inferences as to tbe 
natters in issue may be drawn ”  Whether, therefore, the declarant is aiive or 
dead at the time of the trial, present or unavaflabfe as a witness, is irrelevant to 
the admissibility of the statement.”

Thus, for example, to establish the paternity of a child, the fact tbat his 
mother’s husband treated him distantly or more unkindly than her other 
children is relevant to rebut the presumption of paler est quem nuptioe demon- 
sirtmt, and statements made by the husband which are conduct, such as mani
festations of dislike or indifference, may be proved.-  Similarly, the relevant 
conduct may consist in instructions given by the mother s paramour as to the 
child’s upbringing,12 his naming the child as bis son and heir in his will’* or his 
promise to marry the mother."

On the same principle, evidence that a woman was introduced by a man as bis 
wife to tbe priest of his church or to tbe midwife attending her confinement,’1 
that he registered her children a> legitimate”  or that she habitually ordered 
goods for his account describing herself as his wife,™ has been received in proof 
of the marriage.”

The evidence of conduct and statements in this type of case was said to be 
received as part of the res gesta in The Dysart Peerage case," where what was in 
issue was whether an irregular marriage bad taken place in Scotland. The words 
and behaviour of the alleged husband both before and after the date of the 
alleged ceremony were proved as casting light on the probabilities of the 
ceremony having taken place; but his purely narrative statements on the point, 
ottered subsequent to his marriage in facie ecclesiae to another woman, were 
excluded as not being part of the res gesta of the first ceremony. The reasoning 
seems to be tbat narrative statements are not conduct from which relevant
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inferences may be drawn, but simply assertions which depena for their relevance 
on the truth of the matters stated. As such, they are mere hearsay and inad
missible unlmthey can be brought under oneof the exceptions to the rule agsinst 
hearsay, e.g. as pedigree declarations.61 Subsequent narrative statements were 
Emitted by the House of Lords in The Aykzford Peerage case,** but no reasons 
are given for the ruling and it is submitted (hat on principle the decision on this 
point in The Dysart Peerage case is to be preferred.
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intervening circumstances have created too great a danger of fraud, a subsequent 
statement will be excluded.11

However the conternpjraneity requirement is interpreted, of coarse, it does 
not exclude testimony by a witness of what his past feelings or intentions were, 
though such evidence is of little weight.17 ’
2.5. Declarations of intention to prove intention carried fnio effect







(hat such utterances imply tc xme exteat a process of reflection or deliberate
reasoning1.

3. Exceptions to the Hearsay Rule: Declarations by Deceased Persons 
These six exceptions to the rule against hearsay are -variously justified but, as 

applied in England, all require as a prerequisite to admissibility the death of the
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declarant.”  This has not been uniformly insisted on in the South African cases." 
apparently ififluenced in this regard by Naik v. PUlay's Trustee,« where unavail
ability of the declarant even from causes other than death was said to suffice. 
However, most of these cases antedate the decision ia Vulcan Rubber Works 
(Pty) Ltd. v. S.A.R. A H.a and must therefore be regarded as having been
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tion for a government appointment tendered to prove the applicant's date of 
fairth was rejected, inter alia, because ihe birth had obviously occurred many 
years earlier.

tinlike declarations against interest, declarations is Che course of duty are 
rendered inadmissible if the declarant is shown to have had a motive to mis
represent the facts asserted.** Another point of difference from declarations 
against interest is that declaration? in the course of duty are admissible only to 
establish those facts of which the declarant had a duty to speak. Collateral facts 
asserted, however closely connected with the duty, cannot be proved by the 
declaration. In Chambers v. Bemasceni,** where a deputy-sheriff was under a 
dirty to inform the sheriff of the fact and date of any arrest, it was held that his 
return could not be used to establish the place where an arrest bad taken place. 
The extent of this principle can be seen {torn Stapylton v. Clough.** Once it bad 
been shown that the declarant was under a duty to keep a written record, which 
was received, his oral declaration made at the same time and contradicting the 
writing had to be excluded. Had bis duty been one more general in scope, as in 
Nolan v. Bernard,u where a farm manager was charged with keeping a complete 
record of all daily events of the farm, the declaration might have been received.
3.2. Declarations against interest

Evidence may be given of declarations made ><y a deceased person if, to bis 
knowledge, the declarations were against his pecuniary or proprietary interest 
at the time he made them, and provided he had personal knowledge of the facts 
asserted. The theory of this exception is that a statement asserting a fact against 
interest is unlikely to be either deliberately false or heedlessly incorrect™ 
Declarations against penal or social interest cannot, however, be received under 
this exception to the hearsay rule," whatcer the gravity of their possible 
consequences. An admission by the deceased declarant that he committed fraud 
is received because it amounts to ac acknowledgment of liability to repay the 
amount fraudulently obtained, even though the criminal consequences would 
almost invariably be uppermost in his mind.**

Provided the declaration is against pecuniary or proprietary interest, the 
extent of the interest is apparently immaterial, though if it is trifling it does not 
necessarily provide any motivation to tell the truth.”  Apparently it suffices that 
the declaration is prirna facie against interest?8 it is not necessary to go to the

*» Pools v. Dliei (1835) I Bing. N.C. 649 at 652. 131 E.R. 1267 at 1269; The Hary Color,







at the same time, for die midwife entered the debit for attending delivery some 
five months before receiving and recording payment, and it was the lata- entry 
which rendered the whole admissible.















declarations were received in order to establish which of two instruments he had 
ia fact executed as a wiU. In turn, Foreman's case was apparently overlooked in 
Ex pane Curne and May NN.O.,n where tews }. indicated obiter that be would 
not have admitted hearsay declarations by the testatrix as to whether she had 
destroyed her frill.

Both Kunz v. Snarl and R. v. Foreman may be distinguishable from the Cape 
case of R. v. Basson™ though Ogilvie Thompson 3. there approved Foreman 
and purported to follow it. Basson's case was concerned with whether the 
testatrix had executed a particular will or whether it bad been forged by the 
accused; the testatrix’s statements after the date of the disputed will, referring 
to an earlier will proved to be genuine, were received as evidencing her lack of 
intention to revoke the earlier will, and this decision may therefore be regarded 
as an illustration of the admissibility of declarations of mental condition 
received to prove past state of mind.1 But it is not clear whether the Court 
considered ter state of mind to be independently relevant, and if not, and that 
state—her belief that she had not revoked-was employed merely as supporting 
an inference as to the facts on which that belief was based, then Basson's case is 
indistinguishable in principle from those wbare this exception to the hearsay 
rule is properly brought into play.

4. Public Documents
At common law, public documents are evidence of the truth of their contents 

provided they were made to pursuance of a public duty by a public official after 
inquiry into the matters stated, ft seed not oe shown tbst the maker of the 
document is dead or otherwise unavailable, the evidence being ta.tived on 
grounds of convenience rather than necessity.8 Nor is its admissibility affected 
by the possibility 'hat the official had an interest in the matters recoiled—a 
consideration which affects only the weight to be given to the evidence.’

Thu subjective operation of the duty on the mind of the maker of the dout rant 
is said to afford the circumstantial guarantee of its trustworthiness. It follows 
that foreign documents are equally admissible, provided the existence in the 
foreign country of a public duty to make the document is shown, and it is proved 
that fhe document is in the form required by the law of that country and is 
properl> authenticated.' .

Public documents are those made under common-law or statutory authority, 
express or implied,5 original or delegated.8 Thus a magistrate's reasons for 
judgment’  and official births and marriage registers' have been held to be public 
documents, but South Africau baptismal registers do not qualify, however
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documents would bring desirable uniformity, aid would obviate tiie necessity 
for frequent repetition of the statutory fbrmtfa that the contents of a document 
may be tendered as prima fade proof.

The effect of this formula was discussed by the Appellate Division in ft. v, 
Chlzoh,* where Steyn C.J. held, overruling ft. v. Gill?' that the particulars stated 
in the document do not become valueless as soon as challenge! Rather, the 
ju&ciai office** ronsi re)} on the docusjpsJ ujjicss be is convinced to the cor.tiary, 
and whether he is so convinced depends on the nature of the evidence refuting 
or throwing doubt on the document. Relevant factors, thougiiaot the only ones, 
would be whether the maker of the document hn,i personal knowledge of the 
natters recorded of whether he acted on inquiry, - ;dfrom whom lie inquired. 
If the reliability of the document is left in doubt, ii; prima fade proof created 
by statute remains undisturbed. An example of a '.3*e where the court was 
persaaded not Jo rely upon the docuaen! is Leagene . R.,K where a marriage 
certificate was tendered in proof of the husband’s plac- ofbicth. The certificate 
was contradicted in this respect by the evidence of b: o<-rents, wbjcfi as original 
evidence was obviously stronger than the double hearsay of the certificate, a 
tnerc record of the husband's having recounted to the registering officer what he 
himself had been told as to his place of birth.

5,1. Bankers' books
The admissibility as evidence of the matters recorded in the books of a bank, 

where the bank is not a  party to the proceedings,M is provided for by section 264 
of the Criminal Procedure Act. Such books need be identified only hy an affidavit 
hy an officer of the bank. Section 265(1) allows copes or extracts of the entries 
in the books to be received, again verified only by affidavit. Ten days" notice 
must be given to his opponent by the party intending to put in such copies of 
extracts, to enable the opponent to inspect the originals (if necessary, obtaining 
a court order compelling a reluctant bank an three days- notice to make the 
originals available for this purpose’’). The court may. however, on application 
of a party refuse to receive the copies58 and direct the production of the

The provisions, constituting an inroad upon the ordinary principles of the law 
of evidence, are narrowly construed. The statutory conditions of admissibility 
must be strictly observed. There must be evidence 'hat the verifying affidavit «"as 
made by an officer of the bank," who must state that lie personally examined 
the books,® and that the ten days- notice required by section 265(1) was in fact 
given.® The absence of such introductory evidence not only bars the admissibility 
of the hank but should the document have beec received without it,
will result in the conviction bring set aside on appeal.*3

<10

>.)at442-3. HJBITlL„K̂, i t  201-2. _ _
”  Sec, 267 oTihB Criminal Procedure Act, !>“ •
35 Sec. 265(2). j«e.»3WJ.

11 Vrndc.- Wesdmteen N.O.v. Kleynhons, 13) 8^174(0).
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5.2. Documents o f companies, organizations and association!
Various provisions of the Companies Act44 tender documents directed to be 

prepared by that Act prima facie evidence of their contents—the register of 
members,4* the minutes of company meetings,”  and so forth.4’ In applying these 
provisions it is merely a question of the wording of each whether tie  document 
is evidence against ail persons or only against a limited class of persons.49

The strict construction wb:ch the courts have given to the bankers' books 
provisions ° i  the Criminal Procedure Act has unfortunately not been equally 
insisted on as regards the most far-reaching of the statutory exceptions to the 
hearsay rule, those contained in oections 2636/s and 263>?r of the Criminal 
Procedure Act, section 12(4) of thfc ’uppression of Communism Act,49 and 
section 2(3) a f  the Terrorism Acf.w T «  scope of all these sections Is markedly 
similar, and, broadly, they provide that documents purporting to be made or 
issued by an organization or association (or copie* or extracts thereof) are 
Admissible as evidence of the truth of their contents. From an evidentiary view 
the provisions may be classified iiHo three types:

(a) Where a basis for the reception of the document must fust be laid by 
introductory evidence, e-g, that the document was found in certain premises or 
in the custody of certain persons," or is certified by the Secretary for Foreign 
Affairs as being of foreign origin.® In these cases, unless the statutory pre
conditions are first established, the document remains mere inadmissible 
hearsay." _ ,

(4) Where the document is only admissible as proof of its contents if certain 
types of allegation are made in the charge," e.g. where ihe acr>• 3 is charged 
with being an office bearer or active supporter of a particular organization. 
Whether such allegations are made is a  question of interpretation of the indict
ment, but ia S. v. Naidoo* Harcourt J., dealing with the meaning of the plaase 
‘active supporter’, refused to interpret such provisions narrowly, sod io manifest 
contrast to the cases on lb* bankers’ books provisions, rejected the submission 
that being in derogation of the comcon law, the statute should be restrict) veiy

S, v. Matsiepe,6* where the fact

n fSnSer enmples are secs. 91,155 and 188.

1962 ( J )m ,  H. 40 (T).



5.1 D3cur.\*.;ts ii f  companies, organizatbns and associations 
Various provisions of tbe Companies Act* render documents directed to be 

prepared by that Act pritna fade evidence of their eontents-ifee register of 
members,44 the minutes of company meetings,46 and so forth.4’ tn applying these 
provisions it is merely a question of tbe wording of eacb whether tbe document 
is evidence against ail persons or only ag&inst a limited class of persons”

Tbe strict construction which the courts have given to the bankers' bools 
provisions of the Criminal Procedure Act has unfortunately not been equally 
insisted on as regards the most far-reaching of the statutory exceptions to tbe 
hearsay rule, those contained in sections 2636fs and 263ter of the Criminal 
Procedure Act, sectics: 12(4) of the Suppression of Communism Act,® and 
section 2C5) of the Ter .-ism A ct" The scope of all these sections is markedly 
rimrt.ir nod, broadly, uey provide that documents purporting to be made or 
issued by an otganization or association (or copies or extracts thereof) are 
admissible as evidence of the truth of their contents. From an evidentiary view 
the provisions may t :  classified into three types:

(n) '.Thee a  basis for the reception of tbe document must first be laid by 
introductory evidence, e.g. that the document was found in certain premises or 
in 16e custody o f certain persons,81 or is certified by the Secretary for Foreign 
Affairs as being of foreign origin.*9 in these cases, unless the statutory pre- 
'xmditions are first es'ablisbed, the document remains mere inadmissible 
hearsay.*9

(4) Where the document is only admissible as proof of its contents if certain 
types of allegation .ire made in the charge,51 e.g. where the accused is charged 
with bring an office bearer or active supporter of a particular organization. 
Whether such allegations are made is a  question of interpretation of (he indict
ment, but in S. v. Harcourt J., dealing with the meaning of the phrase 
‘active supporter’, refused to interpret such provisions narrowly, and in manifest 
contrast to the cases on tbe bankers' bw>ks provisions, rejected the submission 
that being in derogation of the common law, tbe statute should be restrictively 
interpreted.*4 _ . . .

(c) V'here he document is admissible on its mere production, provided it 
purpofts to emanate from a particular organization.®’ All that is necessary here 
is that the document be exhibited to the court for its inspection, to determine 
whether or not it Joes, ob its face, identify itself as admissible. An example is 
S. v. MalstcBe," where the fact that a document was headed ‘Constitution oi

Ill
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the A.N.C.’ was held by the Appellate Division to be proof without more of the 
aims of the organization concerned.

Some of the provisions here discussed make a document evidence against the 
accused where it bears a  name 'corresponding' to that of the accused.”  These 
provisions should, it is submitted, be regarded as an example of categor (o) 
»bove, where a condition precedent for admissibility must be satisfied, but to 
date the courts have inexplicably regarded them as falling into the third category

last Che document Is admissibl • on itt mere production. A 'corresponding' 
usme tias been held not to require identity but mere similarity, though ‘corre
sponding’ does no. eem to sufcg'St a loose approximation and in the Afrikaans 
version ‘ooreenstem’ is even less eqrjvocal. Nevertheless, in S. v. Setlibdi,,a 
‘Sehlodi’ was held to correspond to the accused's name, and in S'. v. Mothopeng,a  
‘Motbopics’.

It should be noted that documents admitted under these v ctions may not be 
used in proof of anything ini,Lilian the purpose authorized, A t  example, under 
section 2636/t(l)(f) of the Code, where a documer' appears to reflect the 
proceedings of a meeting, it may be used io prove [(■: holding of sod the pro
ceedings at the alleged n eeting, but not that the everts reported to that meeting 
took placc.01

.• Evidence in Prior Proceedings
The record of evidence given at earlier proceedings may be used. like any 

other previous statement proved to have been made by a witness, for the 
purposes of examining him to credibility.1-' Moi-eover, that record cannot as a 
general rule be tendered to prove the facts then deposed to, and it is hearsay 
evidence if tendered fc.’ this purpose. This apjiics even if the eariier statement 
was on (M‘b. and irrespective of the nature of the prior proceedtngs-trials 
befo.-s domestic"* or foreign" courts, inquests,™ preparatory examinations," 
insolvency inquiries68 cr nwetings of creditors.46 Accordingly, unless the record 
ofevidnm* falls ■wnf-in t'fieofflie exceptions roJfte Seamy rule, it is inadmissible, 
and nciOtt the reading out of the record" nor the consent of the defence”  cures 
the deft ..



admission, as an '.-xceplion to the he w ay nde.”  The evidence of other witnesses 
at that proceeding must, to hi admissible, be shown to fall into the category of 
vicarious admissions.”

Where the previous evidence was given at an inquiry under the Insolvency 
Act, 1936,’* or the Companlw Act, 1926," it is expressly provided in these 
statute;, that the evidence so given will be admissible against the witness who 
gave it.7"' He need not be given notice that it is to be so used.”  It was necessary 
Jo legislate particularly for these cases, since at common law to be used as an 
admission the statement would have to be shown to have been freely and 
voluntarily made, which might noi have been satisfied where it was made under 
statutory compulsion and with no right to dsim (he privilege against sdf- 
incriroination’ For this reawn the inquiry provisions are strictly construed, 
and 8ny irregularity in the conduct of the meeting v/iil vitiate the admissibility 
of the evidence token.™ ft should tie noted that although the votontariness aspect 
of the depositions is provided for, the depositions are in ail other respects subject 
to the ordinary rules of evideocc such as the principle of relevance,“  opinion 
evidence," and o ' vicarious admissions. The evidence given by the insolvent 
would therefore be admissible not only against him but also agaljst those in 
privity wi th him who are bound by his acts, such as a creditor who is alleged to 
have received an undue preference ftom the insolvent*1 Where the evidence at
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To the aforegoing principles there are several exceptions. The remittal of a 
cose to the same magistrate, v iio presided at a preparatory examination, is one 
situation where the record at the preparatay examkitttion may ooastitale 
evidence at the trial.”  There io a  common-law exception which allows the 
evidence given at previous proceedings to be received provided n is established 
in the formulation given in Lenmll and Co., Ltd. v. John Swif", La/.,u  (a)  the 
pioceedings are between the same parties or their privies, (6) the issues involved 
are the same or substantially the same in both proceedings, (c) the party against 
whom the depositions are tendered had a fni! opporturrty of vross^xamiomg 
the deponent while the deposition was being taken, and {dj tile deponent is dead, 
insane, kept out of the way by the opposite party, or too ill to travel. An 
accomplice of the accused can apparently not be regarded as being to privity 
with him,“  but in any event the evidence at the accomplice's trial would not 
normally have been subject to cross-examination by the criminal unless be was 
a co-accused at that trial.

These foor common-law requirements are restated in section 243(3) of the 
Criminal Procedure Act, whereunder, on corresponding conditions, the evidence 
given at a former criminal trial is admissible at a later trial against the same 
accused on the same charge.*’

Tbe admissibility of. depositions taken at the preparatory examination is 
provided for by scction 243(1) and (3). Both subsections require sworn evidence 
that the deposition tendered is an accurate transcript of the evidence,”  and that 
(fte accused personally or through his representative had a ful! opportunity of

satisfy the ordinary rules of evidence as to relevancy, opinion evidence, and so 
forth." Where iftese conditions are satisfied, and the deponent is proved to be
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account* as may the extent to which inadmissible matter is contained in the 
deposition-'

Section 243 is ciearl, wmceived in the Interests of the prosecution, to permit 
it to put in at that trial the deposition of a Stale witness a- the preparatory 
examination. Whether the wording would permit the prosec-tion to put in the 
deposition of a defence witness has been doubted,* vnless of course it is the 
deposition of the accused which is received as an admksirn.’ In S. v. Andrews,1 
the defence was permitted at the triui to put In a deposition from a State witness, 
a course apparently already permitted, though the report is unclear on the 
point, by the Appellate Division in Masia v. S.* The defence was held entitled 
to invoke the section to put in the deposition of a defence witness in R. v. 
JKaziMa." The desirability of giving the defence the same facilities as the 
prosecution is clear from the point of view, of policy,'* but whether the strict 
wording of the section is susceptible of such an application seems doubtful, and 
the possibility of this being permitted under the common-law exception as set 
out in Lensvell’t case above is a likelier one."

7. AAnissfaBs
Unlike formal admissions made at the trial, which constitute, where competent, 

a waiver of proof by one or other party,18 informal admissions made out of 
court, which cover statements and conduct by a party inconsistent with his 
allegations, are tendered by the opponent19 as evidence against that party. Like 
other such evidence an admission is not conclusive proof; it does not shift the 
isgal burden of proof to the party against whom it is tendered," and in itself 
may not be believed by the court.18

Statements by a party uhicli are admissions are reteived as an exception to 
the hearsa' rule, the rationale being that no one would be likely to speak against 
himself uniiss thi statement was true (a formulation apparently influenced by 
Ihe declarations »•. i <ist interest exception to the rule against hearsay). Certainly 
he cannot object to evidence of his own statements on the ground of unreliability 
as not having been made on oath or subject to cross-examination. The guarantee 
or reliability is not present where the statements arc self-serving, and the accused 
cannot therefore lead evidence of his previous statements whit* are favourable
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deposition.*

Section 243 is clearly conceived in the interests of the prosecution, to nermit 
il o.' put in al that trial the deposition of a State winces at the preparatory 
exaroit'aiion. Whether the wording would permit the pr-secution to putin the
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deposition of the accused wtiich fs received as an admission." fn S. v. Andrews? 
the defence was permitted at the trial to put in a deposition from a State witness, 
a course apparently already permitted, though the report is unclear on the 
point, by the Appellate Division in Mania v. S." The defence was held entitled 
to invoke the section to pul in the deposition of a defence witness in R. v. 
\{a:ibvko.> The desirability of giving the defence the same facilities as the 
prosecution is clear from the point of view, of policy,111 but whether the strict 
wording of the section is susceptible of such an application seems doubtful, and 
the possibility " f  this being permitted under the cotnmon-law exception as set 
out in Lensrell's case above is a likelier one.u

Un?keformal adtc; .ions made at the trial, which constitute, where competent, 
a waiver of proof by oae or other party,’* informal admissions made out of 
court, which cover statements and conduct by a party inconsistent with his 
allegations, are tendered by the opponent13 as evidence against that party, like 
other such evidence an admission is not conclusive proof; it does not shift the 
legal burden of proof to the party against whom it is tendered,”  sad ia itseH 
may not be believed by the court.14

Statements by a party which are admissions are received as an exception to 
the hearsay rule, Ob  rationale being that no one would be likely to speak against 
himself unless the statement was true (a formulation apparently influenced by 
the declarations against interest exception to the rule against hearsay). Certainly 
he cannot object to evidence of his own statements on If-s ground of unreliability 
as not having been made on oath or subject to cross-examination. The guarantee 
of reliability is not present where the statements are self-serving, and the accused 
cannot therefore lead evidence of his previous statements which are favourable
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10 his cause.10 If, however, the statement contains both self-serving and adverse 
matter, the prosecution may nut extract and prove only the latter. The accused 
is untitled to insist that the whoic statement be proved, and the trier of fact must 
take into consideration both the incriminatory and the exculpatory portions. 
The statement need not in consequence necessarily be accepted or rejected as a 
whole, /or it is competent to find the incriminatory portions more convincing.11

Again because there must be the guarantee of trustworthiness, an equivocal 
statement or one which is not unambiguously unfavourable is not admissible as 
an admission, though this docs not mean that a statement intended as excul
patory cannot rank as unfavourable if the context so characterizes it.'9 What is 
required is that it be an unequivocal acknowledgment of a guilty fact.'* For the 
same reasons of trustworthiness an admission must be narrowly construed.4*’

It is not necessary that the accused have intended to communint. his adverse 
statement to anyone else. What he is overheard saying to himsrif,51 or his entries 
in his private diary,”  are no less admissions.

A further result of the party's being disabled from objecting toll' inieliability 
of his own admissions as proof of the facts it asserts, is that many of the 
exclusionary rules which might athtrwhe apply are overridden where an 
admission is tendered. Thus an admission is not excluded because it is obviously 
based on hearsay, so that a man may be taken to have admitted his own age?1 or 
that of others.84 The rule against evidence of the accused's bad character or 
previous convictions would not exclude prool of his admission of such facts;" 
and an admission of the accuracy of a copy would avoid the rule requiting 
primary proof of documents”  Wiiere the accused has no means of knowledge 
of the facts his admission is still received, though it is of very little weight.”  But 
the accused's admissions on a charge of bigamy, as to the validity of a marrage 
contracted under foreign law, have on occasion been rejected," as only an 
expert could form an opinion, and in VmLulteveU v. Engels* an admission of
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paternity was rejected as it was not a matter on which the man could have had 
an]’ personal certainty.

7.1. Proving the admissibility v f an admission



A- Th® ia iiuceiaeat may emanate from  a person In
a u th o r ity  even though i t  i s  th e  a ccu sed  who f i r s t  aentian* 
i t  and th e  pvrspn i n  a u th o r ity  o n ly  a c q u ie s c e s  i a  i t  (B. *• 
Zayeckaa \1 9 7 0  j l  * U  E.H. 413 (C .A ..) ) .



la t®  fro®  a  p e rso n  in  
i ti s e *  who f i r s t  raentinn*
r a c q u ie s c o s  in  i t  (£• v*

7.2. Freely and voluntarily made without undue tnftueme
There is no agreement among the authorities as to whether the conations of 

admissibility for admissions are dictated by the danger of false confessions being 
procured or by the need to remove any possible indvcements for police mij. 
oonduci U> relation to the investigation of crime;" but the common law has 
bjen cleat from early on that an odm-v,ion ‘forced from the miod by the flattery 
of hope nr by the torture of fear comes in so questionable shape’** that it 
should not be admitted in evidence.

Whether the admission woe freely and voluntarily made is a question of fact 
to be answered subjectively from the point of view of the accused in each case.48 
Ttie bet that an improper ipjocsment was offered which objst lively might have 
induced the accused to state what was not true is a relevant but not conclusive 
indication of its subjective result upon his freedom of volition."

An inducement to make an admission i3 improper if it em itted from a 
person in authority who held out some advantage or disadvantage which would 
result if an admission was forthcoming.*6 Who is a person in authority for this 
purpose is likewise tasted subjecrire’y: it must be someone whom the accused 
believed, rightly or wrongly, able to bring about or influence the threatened 
disadvantage or promised advantage. §la&could be a police officer, a headman, 
the acmsed's employer, and so forth, and the extent to which, if at all, HtErft1*- 
involved in the offence, e.g. as complainant or as investigating officer, is agaic 
relevant only to the extent to which the accused might be expected to have 
regarded tfawff̂ Tpersoni in authority." An inducement may be held to taw  
emanated from a person in authority even if it was not communicated to toe 
accusal directly by such person, but through an intermediary.1’

Ad admission elicited by violence or ill treatment of the accused is a priori 
inadmissible,48 Threats of some disadvantage which will accrue to the accused 
if he remains silent," whether or not the disadvantage relates to the course of 
the proceedings against him,40 are obviously improper, and a mere invitation w 
speak or an exhortation to tell the truth may also in the circumstances carry the 
implication of a threat or promise of benefit" An adrol. ion obtained by 
trickery is not apparently inadmissible."1 Examples of improper promises of 
benefits, which have led to the exclusion of a consequent admission, are a 
promise by the police that they would take the accused to his wife to break the
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the eyes of the assessors, in spits of an instruction to disregard tSe evidence 
Accordingly, there is much scope foe exercise of the judicial discretioj to exdude 
the evidence where it would have little evidential value in proportion to its 
detrimental effect”

Where a person in the presence of another makes a statement incriminating 
that other as well as or instead of himself, on the principles of this form of 
admission the other's reaction may make it his admission or confession as well. 
For this reason, the courts have frowned on the police practice of deliberately 
engineering a confrontation between several accused or suspected persons with 
the object of eliciting either a confession from each or a statement from one 
which may then be used against the others as having been made in their 
presence."4 Such a confrontation is in breach of Rule 10 of the Judges' Rules,11 
and as with the other Rules, contravention may result, though it will not 
automatically result, in the rejection of tbe resulting evidence. Even whete 
admitted, indeed, admissions so obtained hare been held to have little if any 
probative value.”

7.4. Admissions by conduct 
Generally, any previous behaviour of a party which is inconsistent with the 

stand taken by him at tbe trial may be taken into account as evidence against 
him. Many examples of conduct loosely regarded as an admission would more 
properly be classified as circumstantial evidence than as implied assertions 
falling under the admissions exception to the rule against hearsay, in particular 
where the conduct is not intended to be assertive. The indiscriminate me of the 
term ‘admissions by conduct' to cover both types of conduct has resulted in a 
lack of consistency in the decisions as to whether there must always be proof, 
as with verbal admissions, that the conduct was free and voluntary. Usually, 
however, the nature of the conduct itself postulates prima facie that tbe accused 
was not induced so to act.

Thus in R v. Barlbf* fanes C.J., in treating a false explanation given by the 
accused as an admission, laid down that it should not have been admitted unless 
first proved to have been voluntary in the sense that it was not induced by any 
promise or threat; but in most of the cases where the accused’s felse explanation 
has been taken into account against him this point does not seem to have been 
adverted to at all.”  On the other hand, where a schoolboy charged with crimen 
bjitrio in writing obscenities on a blackboard was made to write out the offending 
words in the presence of the police and Use headmaster, for the purposes of 
furnishing a comparison between those words as written and his handwriting, 
the «»mplp so obtained was excluded as having been obtained by compulsion.
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bis own the statement made 
D statement, as it were by

(c) Whe'?eafiere~V privity or identity of interest between the maker of the 
statement and the party against whom it is tendered. Such privity may take the 
form of either privity of obligation or privity of title. Whether there is such a 
privity is a matter of substantive law, not of the iaw of evidence, and it is 
therefore South African and not English law which determines this"

Partners who are fully liable for each otter’s delictual or contractual acts 
within the scope of the partnership, would be affected by each other's admissions 
concerning these matters" aad a master's vicarious liability for the wrongful 
acts by which his servant renders himself also personally liable, means that the 
latter's admissions are receivable against the former" Privity of title would 
cover such as exists between a past and present owner of land, as to its borni- 
daries,87 between spouses married in community of property in relation to the 
joint estate," between the deceased and the executor of the deceased’s estate® 
and between an insolvent and his trustee9* in relation to estate transactions. On 
the other band, the insolvent and his wife would not necessarity be in privity of 
nterest,”  and nor is a mother in privity with her child so as to make ter 
id mission of adultery evidence against it on the issue of its legitimacy* A 
iteditor and his debtor may in execution proceedings be in privity of title 
,-egarding property attached in the debtor’s possession,”  and, similarly, an 
insolvent and his creditor, as against the trustee.”

Where several persons have assixiated for an unlawfoi common purpose, the 
statements made by any of them .'n pursuance of the common purpose are 
admissible against each of the others whether some only or all of the co-criminals 
ate being tried. This is not strictly speaJring a  form of vicarious admission 
since the rule permits proof of such statements only in so far as they are executive, 
i.e. statements as acts performed in pursuance of the common purpose." 
Statements made subsequently as pure narrative, not amounting to acts,”  or 
statements (whether acts or not) made for an individual not common purpose,3*

H .v . Rolsun orj Pother, 1947 (2) S-A. 881 (W); It. v. M//m iwdErUngh <5J, 1950 (4) S A. 
v. Vm Devmer, 1966 O) S.A.! 82 (A.D.) at 204.
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define Ih.. scope of the common^purpos^and Uius

Joint fabrication of a protective tissue of lies, indicative of the common guilt.
The statements of one criminal ate only received against another if they were 

ac.'iog in concert," but this does not mean that there must first be full proof of

required is that at the conclusion of the State case the existence of the conspiracy 
and the identity of the conspirators should have been finally proved. How this is 
achieved is for the decision of the trial court, which must kwp control of the

p rocto r! 'M 1 anofficw of U k m iX
will indeed be tendered in due course;" but in view of the potential prejudice to 
the accused that will normally prevail the court should as a rule first be satisfied 
that there is a real possibility of the other facts neccssary ultimately being 

.......  ‘ ‘ " id, not forthcoming,-

8. Confessions
8.1. What is a confession 

Confessions are a species of admissions but require se 
because they are regulated by statute. Section 244(1) of the Ci 
Act provides that a ‘confession of the commission of any .
admissible when tendered in evidence against its maker, subject to certain 
conditions as to the circumstances of its making and recording beint 
have been fulfilled. Before 
necessary to examine the meaning of 
statutory definition of the term is prt 
oilier aspects of subsection 244(1), a

in the Act, si 
: will be seen that here as wun 
construction is applied hy the
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th is is sometime* phrased as requiring an admission not only of the conduct 
charged but also of the unlawfulness of that conduct. An extreme example is 
provided by S. v. Motaia.™ The ticcv- -t, a noa-White, was charged with 
untawfully occupying premises in a place which had been proclaimed as a White 
gnwp area. His statement, ‘I live here', was held to fall short of a  confession 
although there was other evidence of his race and of the proclamation of the 
arm, since he had not actually stated. ‘I live here illegally’.

A common problem in cases where the charge consists in or has as on element 
this unlawful possession of articles or substances, is the classification of the 
ao:used’s ••’mission of ownership. There have been provincial division derisions 
troth ways,-* bat ia A. v. Ktmalcfi' and R. v. Xuh*' the AppsJiate Division 
appears to have held that on such charges a mere admission of ownership is not 
per se a confession. Tbe problem in the form in which it has arisen is  the 
Appellate Division cannot, however, be considered apart from the broader one 
of the interpretation of a  statement which is not directly or explicitly a confes
sion. In how far can the cf.eumstances in which the statement was made lend 
confessing significance to the words used? As mentioned already, the fact that 
in the light of other facts known at the time or subsequently proved, the state
ment is conclusive of guilt, will not make it a confession.® But some circum
stances have been held to affect the interpretation: the circumstances in which 
the accused is found, as in R. v. Hf* a miscegenation charge where the couple 
were found by the police in flagrante delicto, and the woman’s statement, ‘Oh, 
you have caught us red-handed’, had cteariy to he related to that fact to be 
meaningful; the circumstances in which the property which is the subject of the 
charge is discovered, since if it would appear that someone otter than the 
accused is responsible for it, the accused’s claim of ownership may be an 
assumption ofliabiiity;11 the charge as put to or understood by the accused may 
have to be referred to, to ascertain whether his statement is a reply" and 
finally, the words used in themselves, so that a mere admission couptei with an 
offer or request to pay an admission of guilt" may be converted by that 
addition into a confession. An example of the last kind is R. v. Burgess,* a 
murder charge where evidence was tendered that the accused had telephoned 
the potiee station and asked them to send a policeman as ‘I have shot somebody. 
The admission of the shooting alone would not have been a confession as no 
defence—e.g. accident, provocation etc.-was thereby negatived, as they



perhaps might have been had he said ‘I have murdered somebody1. But when 
the words were coupled with the fact of the voluntary telephoning and the 
identity of the recipient of the call, the accused must have meant in effect to give 
himself up into custody, and in the light of the circumstances ■ statement

Burgess's case is not authority for regarding a confessing intention to be 
required to constitute a statement a confession. The test is not whether the 
accused intends to admit that he is guilty, but whether he intends to . ,.'mit facts 
which make him guilty, whether he realizes it or not’"  If all tui essential 
elements of the offence are admitted, the presence of an exculpatory intention 
will sot prevent the statement from being a confession.1" On the other hand, a 
statement falling short of admitting all the elements and which is purely 
exculpatory in intention is sot a confession however prejudicial its effect As 
lanes C J. put it In ft. v. Barlin,n  no outside factor can convert an assertion of 
innocence into a confession of guilt An explanation found to be false,11 or 
found to be contradictory of another explanation given”  is therefore not a 
confession; the same, of course, applies to statements completely denying the 
commission of the offence,’* Most exculpatory statements naturally are either a 
denial of an essential element of guilt or postulate a defence,11 and for this 
reason alone would fail to qualify as confessions (though the assertion of 
mitigating factors would not prevent the statement from bring a confession"). 
For example, in K. v. Hanger”  the accused was charged with theft from his 
employer, Lennon, Ltd. On being arrested the accused stated, ‘I do not look 
upon that as theft. I took the things to supply [R] who had to pay me, and when 
I received the money from [R] I wouid pay Lennons.’ In holding that this did 
not amount to a confession, De Villiers J.A. reasoned th*t it was exculpatory as 
dearly repudiating the intention to steal.

A related question is presented by the situation where the accused’s statement 
is exculpatory of the offence charged but is incriminatory in some other respect 
It is elrar that, on any charge, a statement by the accused to the effect that he 
was a social crlmlnls to that offeoce-again usually made with exculpatory 
intent—is a confession and the conditions of admissibility in section 2440) must 
therefore be satisfied.5'  It also seems clear that where the statement is an 
unequivocal admission equivalent to a  plea of guilty to a lesser offence of winch 
the accused could competently be convicted on the indictment (e-g. a confession 
to assault where the charge is one of jr.urder), it ranks as a confession and



section 244(1) must again be complied with”  However, where the offence 
confessed to is not a  competent verdict on the charge, the statement is apparently 
not a confession.*0 These situations must be distinguished from the case where 
the accused's making or foiling to make a statement is in itself an element of the 
offence, where the offence is committed, for example, by the accused failing to 
femfeh information 01 failing to give a satisfactory explanation. Here the terms 
of the information or explanation ate always admissible without section 24'(1) 
having to be satisfied,81 even if they would amount to a confession to another 
offence, and irrespective of whether the accused is actually charged with failing 
(o give the information or explanation*2 or whether this is merely a competent 
alternative verdict on the charged offence to which he confessed.*9

Where the accused's extrajudicial statement falls to satisfy the criterion of a 
confession section 244(1) is inapplicable, but the siatei’in t is not necessarily 
admissible automatically. It must still be considered whether or not it is an 
admission and, if so, roust satisfy the applicable rales of admissibility*1 discussed 
above. If the statement, though inculpatory, is admitted under some other 
heading, e-g. as a statutory explanation, naturally the conditions of admissibility 
of confessions do not apply."

The special statutory provision made for confessions does not appear to 
contemplate the possibility of confessions ourely by silence** or conduct”  
however incriminating, and evidence of such silence or conduct would therefore 
fall to be dealt with by the common law relating to admissions. Nor is there any 
possibility of a vicarious confession** (as to vicarious admissions, see above, 
p. since section 246 provides that no confession made by any person shall 
be admissible as evidence against any other person.** This means also that a 
confession by one accused person is not evidence against a co-accused ;”  and to 
avoid the possibility of prejudice, if one accused has made a confession which 
implicates a co-accused tbia is grounds for ordering a separation of trials.*1
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On the other hand, where he is disbelieved as to the presence, nature or effect of 
the inducement he says he was offered, since he himself would normally be the 
best judge of what influenced him, tbe court need not speculate as to other 
factors which may have been operative,* The unsatisfactory nature of the 
accused’s evidence does not in itself, however, discharge the prosecution’s 
burden of proof.4

Where a confession is inadmissible as not complying with the requirements of 
section 244(1), there is no discretion in the court to receive it, nor can the 
defence consent to its reception, the provisions of the Act being heie peremptory.* 
It is improper for the prosecution witnesses to hint at it so as to bring it indirectly 
to tbe knowledge of the court,' nor may the prosecutor attempt to prove part 
only of the statement as an admission.’ On tbe other hand, if the confession is 
admissible the accused may be cross-examined on it even though the prosecution 
has not proved it in chief.®

Where the defence takes the initiative in referring to the inadmissible confes
sion by proving a favourable portion of it, tbe whole statement thereupon, in 
terms of section 244(2], becomes admissible- ft is for (be court to determine in 
each case whether the statement so adduced by the defence both (o) is favourable 
to tbe accused,* and (6) in fact is connected with the confession, for if tbe 
favourable statement is found to be separate and unconnected, section 244(2) 
is not brought into operation.10

8.3. Conditions of admissibility of confessions
8.3.1. Sound and sober senses
This phrase is not to be interpreted disjunctively, but as a single concept, as 

can be seen from the Afrikaans version "f section 244(1), which speaks of proof 
that the confession was made while the accused was ‘by sy voile verstand’.11 
There must be affirmative proof that this condition of admissibility was present, 
but it ntvi not be shown that the accused was in a state of quiet serenity free of 
physical or mental discomfort. In R. v. BlyllP the accused was held to have been 
ia her ‘sound and sober senses' even though when she wrou the letter containmg 
her confession she was in a great temper; and in S. v. idahialtfi’ the pain and 
exhaustion of the accused, who was suffering from a bullet wound in the arm, 
were found not to have prevented him from being in bis sound seises. The test 
is simply whether the accused was at the time in the Mlpossess.on of jus under
standing so as to realize what he was doing.” Some degree ofintoxicationdueto

. 1566 (1) SA. 736 (A.D.)











evade the provisions of (he Act by taking the accused to confess to some other 
person, e.g. to the camplahtHnL” A third party who beard the confession being 
made to the peace office* cannot testify to it any more than could the ooace 
officer himself.”  *

A confession to a pease officer becomes admissible if confirmed and reduced 
to writing" before a magistrate or justice. Wijere this is done, k  must o f courts 
be proved that the confession was freely and voluntarily made and that the first 
proviso to section 244(1) is otherwise satisfied, as discussed above; w need not be 
shown that the original confession to the peace officer also complied with the 
first proviso,*1 •

The putpose of the second proviso, as De Wet CJ. pointed out in H. v. 
Gumede,*1 is the protection of accused persons, but doubts have frequently been 
expressed as to whether this purpose is not defeated in practice by the letter of 
the iaw ratber than its spirit being observed. The intention was that where as 
accused person manifests a confessing state of mind, he should be brought 
before an impartial and independent official who would inquire into the possible 
existence of antecedent inducements which led up to the formation of that state 
of mind. What has tended to happen instead is that the confirmation of the 
accused's confession before a magistrate has had the effect of dropping a veil 
between (he treatment of the accused by Us custodians and his resulting 
confession,”  which ‘gives an aura of respectability and admissibility to a state
ment which might be suspect in regard to its being motivated by previous 
events’.*3 As a resuit or such doubts, departmental instructions have been issued 
for the guidance of magistrates as to the inquiries they should make of accused 
persons who come before them to confess. These instructions, like the Judges' 
Rules, do not have the force or law,a* though the magistrate’s failure to observe 
them is relevant to whether or not the confession made to him was free and 
voluntary.85 Nor have they allayed all suspicion, since the wording or the 
questions they contain have been judicially criticized as over-formal and the 
manner of their Administration has in many cases been disturbingly per
functory;" but the Appellate Division has indicated that the prosecution should 
specifically lead evidence of the magistrate’s inquiries having been meticulously 
made.*5 Confusron remains, however, since in the same breath it is said that the 
magistrate, while not permitting himself to become a mere amanuensis, is not
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>n turn and that he had

IV. OPINION AND BELIEF 
1. General Opinion and Repate

Evidence of what is the public opinion as to particular facts, is admissible to 
prove the existence or non-existence of those facts only in the following oases: 
(o) to establish the character or regutation of individuals, discussed above under 

Character of the Accused, p. SO, and under Cross-examination as to 
Credit, p. g® ;

(6) to ptt'-/e or disprove the etkteacc o f a public right, as an exception to the 
rule agak>'t Hearsay. See above, p°%66;

(c) reputation as part of a family tradition to establish matters of pedigree, 
also as an exception to the rule against Kearny. See jSfiM, above. In 
addition, a special and limited statutory provision allows proof of reputed 
relationship to be given in charges of incca. T.t section 271(1) of the 
Criminal Procedure Act;

(dj where neither direct evidence nor documentary evidence is available to 
establish a marriage between a man and a woman, evidence of their 
cohabitation and of their having been generally regarded as a married 
couple is admitted In civil eases, and may be sufficient to prove their 
marriage.* There do not appear to have been any criminal cases in South 
Africa concerning evidence of cohabitation and repute, other than McIntyre 
v. R.‘ where strong doubts as to its applicability in criminal law were 
expressed. Even if it does apply, however, quite clearly it is not even prima 
facie proof of marriage if either one of the parties went through a marriage 
ceremony with another, whether before1” or after11 commencing the 
cohabitation with the reputed spouse; or if the association between the 
reputed spouses could not have been a civil union but, for example, merely 
a potentially polygamous union.11

thosf facts* in* coming t J a  condusiooT thi to k o f  th°e tribunal itself, andjt

matto^the^uuTo*hm m anceoftte accused13 or the sentence he deserves.”  
A w.tness’s opinion as to the law applicable to the case is also irrelevant.”  
{Portagn^aw is regarded as a question of fact. As to proof of foreign law, see

T.H. 3to; Fltisemld i.

•ia MiiTPD. 11SC; Ex carle L, 1947 (3) S. A. 50 (O
M at 818; S. v. Haasbroek, 1969 (2) S.A. 624 CA-D.) St«»-!.



'  Although a witness’s function is to speak to facts, there is of course no
1 determinable line between statements of fact and statements of opinion.*1 The
! rule against opinion evidence has its main effect on the form of -v-minntifin.
i since the more a question is designed to elicit the most detailed and specific
1 answer the witness can give, the less likely is that answer to infringe the rule.”
j While it is often said that a witness may not express his opinions on the very
; question the court has to decide,1* -this would seem to mean in effect no more
J than that the witness’s opinion is in the circumstances of the case irrelevant.”
|  The formulation is a misleading one, since it often seems that a question
! objected to can, by simply a  change ic ic  wording, yet on rephrasing be directed
< towards eliciting the very same thing fr.jm the witness."
j The rule against opinion evidence does not apply where the witness’s opinion
i could tell the court more than it could itself deduce unassisted. This situation
: can arise with either a lay witness or an expert witness. '
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principles have been applied Jo allow a lay witness to state his opinion that a 
particular person was intoxicated*5 or belongs to a particular racial group.”

2.2. Expert opinion 
An expert witness is one who possesses some special skill, knowledge or 

experience in a relevant field by which he is bel'sr equipped than the court to 
draw inferences as to the existence and significance of any Tacts. There can be

of the particular case asasUncs is' needed from a witness with greater skills than 
it possesses itself”  The application of this test is a matter of degree and will 
vary in the discretion of different judicial officers. This is illustrated by the case 
oiPMicrfcns Control Board v. HOtltam Helnemaim, Ltd.* where the majority 
of the Appellate Division considered themselves fully able to determine without
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purely theoretical knowledge of a Seid of knowledge, without experience in it, 
would not normally suffice,** though the witness need not be shown to use Che 
skill pMfessiOBally.** In S. v. Limekayo™ the unosual course was adopted of 
proving an experiment which demonstrated the witness’s remarkable skill in 
identifying footprints.

The -witness may only give evidence as an expert in fields in which his com
petence is established, so that a physician cannot be asked about the shape and 
type of bullets which caused a wound unless he is also an expert in ballistics,41 
and land surveyors are not regarded as experts in interpreting the relative 
position of ships from photographs taken at sea.41 On the other hand, as the 
data contained within a field may be of enormous scope and variety, it is 
recognized that no single individual could from persona! observation have 
tested the principles upon which he relies every day as working truths. He is not 
required to possess proved statistical skills before relying upon is and data 
which are part ol tbs current and accepted knowledge within his ..-J, as long as 
he has the training and experience to ascertain and evaluate the proper sources 
of information.4*

He may in the course of his testimony refer to learned books and articles, and 
incorporate portions into his testimony. Such books and journals do not 
become evidence in themselves except in so far as they have been put to and 
assented to by the expert witness, it is improper and irregular for the court to 
rely upon other portions of the publications or upon other publications," nor 
may these be referred to by counsel in argument.*5 The opponent or the court 
may put to the witness for comment portions of the publications, or other 
publications, which appear to contradict the witness’s opinion, but unless he 
(or another expert witness) adopts those portions they may not be used to 
diKredit or to bolster up his testimony.

The expert’s opinion may be based upon facts which he himself bas observed 
or upon fects observed and testified to by ottwcs.<8Khsdid aothuflseSCobsttve 
the facts, they must be pal to him as assumptions in the form of hypothetical 
questions. Facts should not be put to the witness in this way which are not going 
to be proved during the case, or which have clearly been disproved. There is 
some danger in hypothetical questions in that they may elidt a slanted opinion, 
because of the partisan selection of data. It may also be unclear to the tribunal 
precisely which facts the witness is being asked to assume as correct, aprasion 
necessary because, of ccuree, if the evidence of the facts is ultimately disbelieved 
the opinion founded upon them mus' also be rejetied.45 _ _

Where the expert has himself made the observations upon which his opinion

“ v.7*rf«™r Magistr*', Pretoria, X92S T.P.D. 361: K™ H*'*r v. sT totp m i 
Pmrlnhislriss, Ud., 1545 ffl P.H., 5. W Wft

* R-y. SHierbck [1894] 2 Q.B. 766.
"'I)5A S «I0 .

"  United Stales Sfupplftf hoardv. The'St- Albans 11931] A.C. 632 ( i

AvsMt C P ^. 479. n Inai -• jrcfl
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is based—iiideed, his special skill may lie precisely in his trained ability to make 
observations-the opinion o ' the expert is evidence in itself." Thu. does not 
mean that the courten titled  to substitute the witness's opinion tor its own 
without independent investigation. The expert must give the reasons for his 
opinion, and must explain these as fully as possible, so that the court tat. make 
up its own mind. The extent io which it may be guided by the expert’s opinion 
depends partly upon the expert's degiee of ski!!," partly upon the extent to 
which Us evidence is tested in cross-examination or corroborated by ofrer 
evidence;114 but the most important factor is the precision and certainty of which 
tbs parti<xji'r branch of knowledge is capable. Some fields, such «  that of 
fingerprint identification, have long beea wcogniied as rapatie of yielding 
results upon which the court may safely rely. In these cases, al'Hough the court 
should attempt to see for itself the alleged similarities or differences upon whick 
the fingerprint expert's conclusion is based, even if it is not able to do so his 
evidence may still be accepted. The judge here really decides whether he cad 
safely accept the expert's opinion.81 and in such cases it is desirable for him, if 
he rejects it, to indicate deariy in Ms judgment his reasons for so doing.®

In other less developed or less recognized fields of knowledge, such as hand
writing evidence or identification of toolmarks, the court is less likely to be 
guided by the expert evidence unless it can itself perceive the similarities or 
differences upon which he founds his opinion, or there is corroboration aliunde 
of his opinion. Even where these fields of knowledge are concerned, however, 
there is no toed principle that a court cannot rely upon erpert knowledge 
alone.98 It is purely a question of the weight of the evidence. Tt.; law recognizes, 
too, that fields of knowledge change and grow, and that technique? may be 
improve! or validated. The invention of the microscope has, for instance, 
advanced the skill of the hamtwriting expert;" and footprint evidence, once 
regarded with caution if not suspicion “  has now begun to reach almost the 
same level of instant acceptability as fingerprint evidence."

Expert evidence has frequently been said to be of little weight. The adveisary 
method of obtaining an expert witness is the principal cause of this judicial 
scepticism,1’ but it is also partly attributable to the fact that courts may deal In 
standards which do not accord with scientific criteria to which an expert u  
accustomed,4* and to the lawyer’s expectation of an absolute certainty which 
may be alien to a scientific training." It is discernible, however, that tbe courts 
of law arc not entirely immune from the growing prestige of science in modcro

“ t v .  Smll, 19S2 (3) S.A. 447 (A.D.).



society." Particular difficulty is still caused by a clash between the experts called 
on each side, where ibe task of the court is to give its lay verdto as to which 
expert is to bs believed, *nd if humanly possible it must try to avoid making its 
decision merely according 10 the preponderance in number, qualifications or 
length of experienco of the experts involved.11 Jfit can make no decision, being 
unperauaded by the experts of either side, the onus of proof governs: the party 
bearing the onus of proof has failed to discharge it and must lose on that issue.*8

V. JUDGMENTS AS EVIDENCE
A decision on fact given by (mother court in other proceedings cannot be 

used to establish tte  same fact m Sate proceeding.5* The rule applies whether 
the earlier decision was given in a d 11 or in a criminal trial.*5 In R. v. Lecliudi** 
a civil order of ejectment granted against the accused at tbe instance of the 
owner or the property was held inadmissible to prove that the accused was a 
trespasser, and in R. v. Lee,a  where the accused was charged with receiving 
stolen property, tbe fact that the property had been stolen could not, it was held, 
be established by proving that the accused's accomplice had been convicted of 
the theft.

The inadmissibility of judgments as evidence is said to be founded both os 
tfcs opinion rule and tbe rule against hearsay, and even apart from these 
considerations the maxim omnia praesumimlur riie esse acta, which has been 
urged against the rule, would not be applied to dispense with full proof of an 
essential element of the case.®'The one exception to the rule permits proof of a 
witness’s previous convictions or that he was disbelieved by another court, as 
an attack cn his credibility, as to which see above, p.w8. The mode of proof is 
provided for by section 249 of the Criminal Procedure Act, 1955.

As to proof" before verdict of the previous convictions of the accused, se? 
above under Character Evidence, pSW®, and ltaii'ir Proaodura, pi ***■ Ob fee 
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Where b witness is given a privilege by ia«•, his usns! obligation to answer all
questions put to him in the witness-box is partially suspended, and he is entitled 
to refuse a* reply to certain questions relating to matters covered by the privilege.
This does not mean that the information cannot be placed before the court 
Other witnesses may speak of it subject to the ordinary rules of relevancy and the 

'  " rely allows the privileged witness to refuse with impunity.
>n to witnesses’ privileges, however, there are certah! types of infor- 
' are themselves priviieged, independent of any relation to i  p&r- 

. testimony. Where this is so, the information mar not be pw 
re flu, court at all, by anyone, and even if neither of the parties takes objec

tion to the evidence, the court s h ......................... - ...... ...  ‘ ‘ '
In addition to the rules of pi

ds of facts. Examples are con-
o. 30 of 1950, sectiontained m sectioa 17 o f the Population Registration Act, No. 3( . . . .

19 of the Railways and. Harbours Service Act, No. 22 of 1960, and section 11 at 
&t Group Areas Act, No. 36 of J9W. In each such case it is a  matter of mttipre- 
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No general raies other than those of statutory construction will afford a gtitde. A re c e n t  
example i s  S . v .  F o rb e s  „w fhera  ev idence  o b ta in e d  f ro n  thu  
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o f  candour  r a t h e r  th a n  on th e  w ording e x p re ssed  in  th e  A ct.
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I. PRIVILEGE OF WITNESS
1. Privilege of accused as witness





The accused's shield against cross-examination not relevant to the issues is 
forfeited in the cirimstances specified in provisos (a), (6)  and (c) of section 
228.“  Of these, proviso (c) is merely an example of similar fact evidence which 
has expressly been enacted to he relevant to the issue of guilt by sections 276 imd 
277 of the Criminal Code. The scop of cross-examination is not restricted bv 
subsection (e) to the matters on which those sections permit evidence to be led, 
but since section 228 is to be applied subject to h e  ordinary rules of relevancy, it 
may be argued that it was not intended to broaden the range of permissible 
questioning to include matters on which no evidence could be given in chief.

Provisos (a) and (6) differ from proviso (c) in that they contemplate the suspen
sion of the prohibition as a consequence of the conduct of the defence, though 
not necessarily as a purely procedural penalty. Three situations are covered.

(o) Where ike accused has pul hii good character in issue. Normally evidence 
of the accused's bad character is inadmissible at the instance of the State.* It is 
however always open to the accused to try to show his good character, to per
suade the court either that his evidence should be believed or that be is unlikely to 
have committed the offence with which he is charged. Where he has done so, the 
prosecution may correct the misleading impressions he attempts to create by 
its own witnesses giving evidence ia rebuttal, through cross-examination of the 
defence witnesses, and, under the first part of section 228(a), by cross-examina
tion of the accused himself. On the wording of the provision, whether the accused 
has put forward claims of his good character depends on toe intention with 
which the evidence is laid before the court*1 Where a witness volunteers an 
unsolicited tribute to the accused's character, it has not been put in issue by the 
defence so as to lay the accused open to cross-examination on it“

In Stirland v. D.P.P.,a  Viscount Sbnon took the view that the accused’s 
character is indivisible. If he says he is of good character in any respect, he can 
be cross-examined on the whole of his past record. A different view seems to have 
been expressed by Mason J. in Jf. v. Lijwiirii,5* hotting appmeotfy that the Ust 
of relevancy applies to cross-examination under this heading as in the applica
bility of the substantive part or the section. Tbe better view seems to be that 
where the accused lays claim to good character in any respect he may be cross
examined on all aspects of his character: both on those aspects related to the 
present charge as these are relevant to his guilt, and on the extraneous aspecfc 
as these are relevant to the credibility of his testimonial assertion of bis virtue.

It is no disproof of good character that the accused was acquitted on a pre
vious charge, or suspected but not tried, and he cannot'b^cross^m ed on 
. . ..  . . . i.:__ ip mpjrfentfi." m which, case the
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The accused docs not put his character in issue where he himself refera to 
his bad record. An example is R. v, Thompson}1 where he revealed his earlier 
trouble with the police, in connection with which his fine had not been paid, in 
order to explain the fact that he had run away when an officer lad attempted to 
arrest him. On the other hand, if he refers to only one previous conviction when 
in fact he has several, he is in fact giving evidence of good character, and may he 
asked about all."

(6) Imputations on the character o f the complainant“ or prosecution witness. 
Both in this case, and under pioviso (*), section 228 apparently allows cross
examination of a kind that would not be permitted at common law, i.e. on 
specific misconduct {rattier than bad reputatiou) to attack credibility even where 
this is not relevant to the issue of guilt and where good character is not in 
issae.”  Where the defence has made imputations on the character of the com
plainant or the prosecution witnesses, the accused may be cross-examined On his 
own character, to demonstrate to the jury the unreliability of the source of those

,m{u England this branch of proviso (a) is also interpreted literally, so that the 
accused forfeits his shield by any imputation, even if necessarily, made in the 
couise of establishing his defence, but always subject to the court's discretion to 
exclude unfaitly prejudicial cross-examination.® In South Afiicathe position is 
not entirely ctear.“  th e  general judicial consensus, however, seems to be that 
the accused does not forfeit his shield where the two conflicting versions are such 
that the defence version can only be accepted on the hypothesis that the State 
witnesses are lying-in the w&rds of Greenher3 J. in R. v. Hendrickz’3 ‘where the 
facts sought to be proved [by the defence] are an essential portion of the proof 
that the conduc: of the accused is not criminal1. Thus on a charge of assault, 
evidence of the complainant’s undue familiarity with the accused’s wife, though a 
slur on the fortner’s character, was obviously inextricable from the issue of pro
vocation and thus did not lay the acouscd open to character crass-«aminst(on. 
In R. v. f t i J W  a defence insistence that uncut iwm.nd.fcad been-plumed 

le polio: witnesses was held not to bring proviso (o) into operation,
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though this contained a necessary implication of an allegation of perjury or 
conspiracy to commit peaury." It follows that an indignant denial of the State 
evidence, even by alleging it is all lies, is to be treated merely as ‘pleading not 
guilty with emphasis’."

In R. v. Du Free:, Tindall J.“  distinguished the fads of that case from those 
in R. v. Dmikley,x  where a Crown witness had been asked about her bias 
against the accused because he had been instrumental in her brother»conviction, 
and J t  v. Jones* where it was alieged that the police bad fabricated a confession 
by the accused. In both cases the learned Judge of Appeal would have permitted 
the accused to be cross-examined as to character (as the respective courts in fact 
bad done). It seems to be a fair inference from this that the well-established 
categories of relevance should be applied to section 228(a). Entirely extraneoas 
abuse would in any event be excluded as irrelevant. To be allowed at all, the 
defence evidence must, therefore, he relevant either to the issues in the ease 
(U. to the accused's guilt or innocence), or to the weight of the State evidence, 
oc to the admissibility of that evidence. Dunkley's case is art example of the 
second category;“  and Jones's case of the third. On this analysis, therefore, it is 
only imputations falling into the first category of relevance which do not bring 
proviso (fl) into operation. But where the attack on the prosecution witnesses is 
relevant solely to their credit, or to the admissibility of the evidence tbsy pro
duce, then the defence is Ticking imputations on their characters within the 
meaning of the section, and the way is clear*8 for the unrestricted cross-examina
tion of the accused.

Imputations on the character of persons not testifying for the State, such as 
the deceased in a murder charge, do not bring proviso (a) into operation."

If the same counsel is representing several of the accused persons in the same 
trial, he should intimate to the coutt, the proseci-tor and the attacked witness 
on behalf of which accused the Imputation is being launched, so that the other 
accused wili remain protected by their section ?"? ihfcM."

(c) Giving evidence against a co-accused. Where the accuscd pves evidence 
against a co-accused, to deprive the latter of the right to cross-examine as to 
character would be to fetter his ordinary right to defend himself by discreaitiag 
those persons who have testified against him.“  In this case it is immaterial

, A V. David, 19® 0) S.A. SOS



fairness of the trial." This wouid be consistent with equity and lope, as from 
this point of view the liability to cross-ew’sinattan is still incurred as a procedu
ral penalty. Butin that case no discretion was allowed to exclude the co-accused 
from cross-examining—he may do so as of right. The same conclusion is also 
implied by Van den Heever J.A.’s express rejection, in R. v. Bagas* of this 
situation as involving a  procedural penalty. Such a result is not, however, with-

°UAOTmpromise view5* would allow cross-examination of one accused as of 
right oniy where his evidence 'against’ his co-accused fell? into the second branch 
of Lord Donovan's definition, in other words where he has m some way under
mined his co-accused’s defence (as was in fiet the position in Murdoch v. Taylor). 
Where he has not done so, has not obstruct *1 his co-cccused’s avenue of escape, 
but has only supplemented or streaftliened the prosecution case against his 
co-accused to deny the court a discretion to refuse cross-examination would be 
to defeat the underlying purpose of section 228. That underlying purpose » 
surelv to nrolect both accused as far as possible, rather than to expose one to 
tlie possibility of prejudice where the other's opportunity to establish his defence 
remains unblocked. ,

Where the accused gives evidence against his accomplice who has Itor some 
reason not been charged,1* or against a co-accused who is not charged with the

of rcle-
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In S. v. Lwtm** the Appellate Division held”  that the presiding judicial officer 
has a duty as a matter of practice w wai.i a witness, whenever he seems about to

Kio a(KBer.’BTt«pr

well do so if he in fact did not know that he could have claimed privilege.* 
Where a witness claims ihe privilege on oath, the court is not bound to accept 

his view of the likelihood of incrimination. He must disclose the grounds of his 
apprehension so that the judge or magistrate may determine tor himself thet the

t a t a  to m  prwnise not to prosecute, which is "supported mdybytfS 
goodwill of the prosecutor, is insufficient" A witness’s fear that he would he 
deprived of his liquor licence was held to be unsubstantial in the light of the 
evidence sought from him, in Ramsay v. Al/omey-General for the Transvaal;”

* J* i,(4j&A.»l(AJD.)«t»*. . . . . .  .^ r n u m  Etidart, op. clt,p. 131. 
* UnK~s, c c s s i W y , h i s b m f i d e s a r e i n v
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3. Professional privilege
The attomey-client privilege, the oldest or the privileges recognized by the 

Jaw or evidence, has as its object the encouragement of members or the public to 
consult freely and candidly with their legal advisers, without fear that what is 
said in the course of consultation can be used against them.'1 The privilege, 
therefore, is that of the client not of the lawyer. In its present form, the privilege 
is enacted by section 232 of the Criminal Procedure Act, which refers, for the 
privilege attaching to legal advisers, to the law as administered in England.

Inevitably, it seems, some degree of disclosure is unavoidable if the witness 
is to convince the court of the justice of his refusal, particularly where the ques
tion or answer is not directly incriminatory hut may constitute a necessary link 
for establishing the chain or his criminal responsibility. It must be conceded 
that the proper administration of justice could hardly allow a witness’s invoca
tion of the privilege to be final in itself without some investigation of its basis.

Broadly stated, all confidential communications, oral or documentary, passing 
between the client and his legal advise,- acting in a professional capacity (and 
including their respective agents and intermediaries”) are privileged from

It is in every rase a question of fact whether the occasion and context was r
indeed a professional and confidential one. For example, the client does not : 
normally give his address to his attorney in confidence though circumstances
are conceivable where he might have done so,M but the mere fact that the attor- ,
ney would not have been in possession of the information had the proTessional i
relationship not existed is in no way conclusive. The feet that the attorney has |
been instructed to act for the client is not corfidential;“  nor are the client’s : . 
instructions to negotiate a settlement,”  or ibe contents of an order of court
communicated by the attorney to the client." i 

In ascertaining whether the legal adviser at the time the communication was
made was acting in a professional capacity, such factors as whether he received a i
fee the place where the consultation was held, and the surrounding circum- ,
stances gererally may be looked a t"  Communications to an attorney who is ,
acting in another capacity would not be privileged, e g. where he is acting as a (
rent-collector, insurance agent, deputy-sheriff, or confidential fnend_ ,

Once it has been established that the occasion was indeed a confidential and , 
a professional one. all communications passing between the lawyer and the 
client S  privileged from disclosure. It is not necessary that the consultations

" Mb/Tor v Soitih African Breverles Lid., 1912 W.L.D. 104 at lOSSchhsbtrgy. Alla/nty- ’ ■

pr0"s?“ 5S«“
io confidence, sec Ola v. Aliamy-’jeutnu, 'r„ UJ 1“gistao Dairy {P'y.) Int. V. AMO Proieabn ftmrmw Co., Ltd., 1.

Co.. U d .a m  27 N.L.K. 410 et 411;
y. Di M«, ISM (I) S.A. 393 ID) at 399.

“ Sdrov. ifcrar., 1930 E.D.L. 265. _ . ___ ...______ t ."So^.v. Feuchi, 1953 (!) S.A. 440 (W). and, generally, Oremmf *■ >
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ware in connection with litigation: any matter on which legal advice is sought will 
raise the privilege, both as to facts and as to statements or documents,1 and not 
only for the client’s revelations but also for the attorney’s or counsel’s opinion 
which is in consequence forthcoming* The communications need not have been 
strictly relevant to the matter on which legal advice was sought, as long as they 
ate ‘fairly referable’ to the professional relationship.* Nor need they have had no 
additional purpose or contained no collateral matier, as long as the maia purpose 
related to the obtaining or furnishing of legal advice.1 A statement made so as 
initially to attract the privilege continues to do so even after the attorney's 
employment has been terminated,6 and whether or not that employment related 
to the particular matter now being adjudicated.' The privilege extends apparently 
only to the contents of the communication, not to the fact that i t« as made; but 
the fact that particular matters were not imparted to the legai adviser should be 
regarded as privileged.5

Where the communication is not one passing directly between attorney and 
client but is obtained by or from a third party, the privilege has a narrower scope. 
It covers only statements obtained for submission to the legal adviser in anticipa
tion of litigation,8 whether on the attorney’s initiative or on the dteot’s.4 Thus 
ordinary routine reports from an agent to his principal are not privileged, even if 
they are subsequently used for instructing a solicitor,”  unless the legal adviser is 
himself the ageit, as in Claremont Union College v. Cape Tom City Ccvnef/,u 
where he was tin official of the defendant municipality. Nor does the privilege 
apply to information regarding a collision given by an insured driver to his 
statutory third-party insurers, if this is done simply in pursuance of his contract 
with then.12

If the communication was obi^ned for (he purpose of taking legal adv«e, the 
privilege is unaffected even though it is not thereafter in fact used for that
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The attorney-client privilege is the only professional privilege recognized in 
oar law. None extends to the confidential relationship between physician and 
patient," priest and penitent,* accountant and client, or between a joutnaiist 
and his sources or information" A banker has no privilege for his books at 
common law, but is given a limited privily by section 266 of the Criminal 
Procedure Act, which entitles him to withhold disclosure unless production is 
specially ordered by the court.

Section 4(!) of the Income Tax Act, 1962,81 imposes a duty of secrecy on all 
persons employed in carrying out the provisions of that Act with regard to 
matters coming to their knowledge in the performance of their duties. These 
matters are not to he divulged except to the taxpayer concerned or his lawful 
representatives.84 unless the performance of the official’s duties under the Act 
requires disclosure or it is required by order of a competent court. The purpose 
of the provision is the encouragement of fu31 disck*ure to the fiscs! authorities 
who are enabled to retain the confidence of those supplying information to them 
by the protecting veil of secrecy,”  but this covers only the contents of documents 
not the fact that such were made.®7 

The taxpayer is entitled to compel the revenue department to produce his 
returns, assessments, etc., in a court i»f law," but no other party biis a right to 
their production. The court has a discretion to order production for tlxe benefit of 
or at the instance of someone other than the taxpayer," but util not easily be 
persuaded xo do » .*  In S»y*m v. O r»n Engineering Company," however, 
dfceinsiire was ordered as not only was the information required four years old,

V Slili0  Rumpff J  exercised his discretion in favour of granting an application 
by the Commissioner for Inland Revenue to divuip the co - ..............
■ • • -  • -----------the petitioning cn

is allowed in the performance of their
.........  ......— of persons

148 above.



The privilege created by the Income Tax Act extends only to the officials 
employed under it, so that the taxpoy w hiraselTcannot claim to have a privilege 
under section 4(1), but would have to bring his refusal to produce hi*InttSe 
tax returns, assessments, etc., uodet one of the other headings of wivileee if he 
can, by invoking, for example, the protection against «!f-iSrim>Mtion%

5. Marital privilege

ofjustice. .
Section 229(1) of the Criminal Procedure Act provides that a witness inay 

refuse to disdose communications made by his or her spoase during the sub
sistence of the marriage. A person whose marriage has been dissolved or 
annulled by a competent court can claim the privilege for anything occurring 
during the marriage before its dissolution or annulment* If, however, the 
marriage was dissolved by death rather than by order of court, the privilege

The prototype of section 229(1), which was section l(rf) of the English Crimi
nal Evidence Act, 1898,M was said in Shenlon v. Tyler** to confer a privilege on 
the testifying spouse alone, who alone may elect to waive it and divulge the 
communication. In the United States, on the other hand, the privilege is said to 
he Chat of the communicating spouse, who may therefore prevent the testifying 
spouse from speaking to it." The solution imposed by our Criminal Code is an 
amalgamation of these two views, since section 230 provides that a testifying 
spouse can claim any privilege his or her spouse could have claimed. Thus (he 
witness may refuse to answer questions which would incriminate the spouse,“  
or would reflect o a ' e character or previous convictions of the spouse who is the 
accused;83 tile witoes. may invoke the professional privilege for comrounicatioBS 
made by the spr -cm his or her presence io the former’s legal adviser« and the 
privilege con.* .v i  in section 229(1) to withhold disclosure of communications 
made by the \ v ss  to Ms or her spouse.

Where the c asmunication between the spouses has reached an outsider, he

*■ J?. v. Xoxlm, 1950 (4) S.A. 52* (A.D.) at 527-8, per OwnSf j  I-A- .
“  Oaw v. JnhmmtlbirrgStock Exchm'.&! ’ 1949 (A SAjBS(A.BJ ap.at***,

Aferul* v. Lnmbord, 1958 (4) SJL 224 IF.); iJ.-iwir, Moosiforp <wd Barker K S./.K., JSK® W 
SA. IC0(W).

“ Sk . 229(2) of the Criminal Prcctdure Act.
"am um ^rrkr (19391 ! ADE.R. 827 <C.A . t>)12341 (McNaugtilen m . 1961). from which it seems flat m the United Stales Ole pmflese 

doss act lenriinal? oa either deaib or divorce.
“  61 & 62 Viet, c. 36. .  „  . . .•  [i»39) l All ER. 827 (CA.) at 833, per Greene M R.
M IS. iw'fjHOl (l« fi 10St.Tr.555 at «8.
"Sec. 228; R. v. Bishop. 1963 (2)P-H*, H. where the spouses both coosuftcd

--e of them is tie client.
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may testify <oit even against thtir wrsb. Thus in X. v. Nelson,u  a fetter written to 
a woman by her husband while he was in gaol awaiting trial, was intercepted bya 
prison warder before delivery to her. The contents of the letter were held «o be 
admissible. The same would apply where a conversation between spouses is 
overheard by a third person.“

II. PRIVILEGED INFORMATION V. Afffttfj of S+zUc.
Evidence will be excluded where its reception would be contrary to the 

interests of the State, ‘on grounds of public policy and from regard to public 
interest’."

This is an absolute privilege in the sense that where it applies no witness 
can testify to the matter; covered (except, under the proviso to section 233 of the 
Criminal Code, where the disclosure of the information itself constituted an 
offence); for example, if it is claimed to justify the withholding of documents, 
no secondary or circumstantial evidence of their contents may be given," and 
even if they have been disclosed inadvertently such evidence remains 
inadmissible,”  unless the reasons for secrecy have thereby fallen away." 
Where the privilege is not claimed by the State, it lies in the discretion of the 
court as to whether it should be treated as having been waived.*"

As in all cases where the question of privilege arises, counsel may argue the 
matter for the assistance of the court, but its Invocation or waiver may have 
nothing to do with the parties themselves,11 as the privilege applies with equal 
vigour regardless of whether or not the State is a party to the action.

Section 29 of the General Law Amendment Act, No. 101 of 1969, provides 
that evidence shall be excluded, on the mem production to the court of a 
certificate signed by a Minister of State or other person authorized to do so by 
the Prime Minister and stating that the signatory is of the opinion that the 
giving of the evidence ‘will be prejudicial to the interests of the State or public 
security’. This provision was clearly designed to reverse the extensive overhaulVKuriiy . inis pixmwvn «na viv*»mj — ------------- -------
to which the whole field of State privilege had immediately before been subjected 
by the Appellate Division in Van Ar Unde v. Calitt.* It is difficult to imagine 
that many cases will in the future arise where the simple expedient and total 
finality of the certificate wifi not be resorted to. However, as the provision itself
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l  GENERAL PRlNCrPLfcS
The phrase 'burden of proof is used in several senses. In its most frequent and 

prabsbly most correct sense, it refers to 'the duly which is cast on a particular 
litigant, in order to be successful, of finally satisfying the court that be is entitled 
to succeed on bis claim or dtfetice, a* the.case may be'.1 This duty is also termed 
the ll-gal burden of proof, or the risk of non-persuasion,® since the party who 
fears ft must lose if  he faifs to persuade liie court that his allegation is the true 
one. I t is not discharged if he can establish only that hit allegation is more 
likely to be true than is the opponent’s allegation, since this wosld not provide for 
the situation where tbe court was unable to decide between the contradictory 
versions.*

Which party bears the burden of proving a particular issue is a matter of 
substantive law. Once determined, the incidence of the onus remaps fixed and 
does not change from one party to another during the course of the tris*. "Where

i As«ege» v. DC Cltrg,
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t o o th e r  e x c e p tio n  i*  i n  th e  c a s e  o f  m urder c h a rg e s ,  where the S 
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i l l  t i e s ,  th e  e x is te n c e  o f  e x te n u a t in g  c irc u m s ta n c e s  ( s ,  y , 1 
ttd h lo v u . 1876 (1> S .f t. 430 ( A .O .) ) .  ;
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b u rd en  (B, v .  H Jb lpvu , 1970 ( I )  S .A .  430 U . S . ) ) . -  ‘
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onus remains on the Slate to negative: his innoona. ffeOne e x c e p t )o this 
(apart from statutory cases, fcscmsed feelow. p. *3* is where (he defence sets «p 
itisi..:ity. In this case the onus of proof is. for pt>Yicy reasons, upon the accused, 
and the standard of proof required from \im f= the n m t as that required ora

^a^c.vil ca^.vi2.t proof upon a p ^ n tk r ence of probahiliw^ s** o p p o s ite .

nta  It may thus be said that although the Stats 
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burden as ‘the duly of passine the judge’ is illuminating. In a trial before a j ’■& 
and a jury, the judge still haa to retain control of the trial in order to ptevwT, 
completely unreasonable decision by the jury. The division of function betwee. 
the judge a: ' "  ..........................

S X Z

law.”  Once this hurdle of the judge’s d(
(hea go to the jury to decide on tin: facts whether or not the prosecution's caa 
was to be believed. The same test was applied ewav whw Uw judicial officer sa

;t. If the dt ^  ^ ^

/ega! burden of proof. The inquiry is now, has the prosecution proved the 
accused’s guilt beyond a reasonable doubt’

A. Prima Fade Case . . ,
Whether or not the proseejtion can resist an application for the discharge of 

the accused at the close of its case, as explained above, is often formulated m 
terras of whether or not the State has made out t  prima facie case. Such 
terminology is not properly applied to the a.-ensed’s duty of leading; enough 
evidence to raise his dcfence. as the close of the defence case is also *= ^8* 
when all the evidence is in, and the inquiry would be whether, in the light of the 
dcfence evidence there is a  reasonable doubt wh ier the State evidence is true. 
T S b -  the prosecution may be assisted by statutory or 
conimoti-Ja w presumptions," or be relieved by law oHhe duly of proving certain 
elements of the accused's guilt.”  If guilt is sought to be proved by orcumstanua1 
evidence there mustbe ,:a other inference which couW rea**aWy be dra*n, 
as the existence oi any other reasonable infe-encc means that

eo p. OOI>.ob̂ t.U X o^, n  n  f. .





The State case is not strengthened by the accused's silence unless there is 
already * ease calling for an ans<wr. His failure to explain, or Jiis false oc 
'contradictory explanations, can al most strengthen (he incriminating circum
stances proved against him: it can never supply them when they are tacking,® 
or point to &o sd\wse rather than a favourable explanation of equivocal facts."
C. Failure to Call a  Witness

irregularity.' . . .
The failure of a party to produce materia! documents may be treated in the 

jatne way as is non-production of a witness."*
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and the fact that the defence is faced with the additional and well-recognized 
difficulty of proving a negative should also be a factor in considering whether it 
has adduced sufficient jvidencs to discharge its burden. Conversely, the con
siderations which have led the courts to develop the cautionary rules of corrobo
ration in regard, for example, to the evidence of a single witness or of an 
accomplice, do not necessarily apply wh?re the burden of proof rests upon the 
accused.
E, Snrfen of Proving facte ia Aggravation or Mitigation of Sentence 

Facts relied upon in aggravation of sentence must he proved by the State1' 
beyond 8 reasonable doubt." The defence dearly bears the onus of proving fects 
in miSgtfic . of v.nte.v*.'’8 As to the degree of prout required in the latter case, 
Colraan J- held in S. v. Shepard™ that a degree of flexibility should obtain, but 
unfortunately the Appellate Division appears since to have laid it down as a 
fixed rule that the defence must discharge its burden os a balance of 
probabilities.*11 Shepard's case has, however, been followed in Rhodesia.*1

SI. PRESUMPTIONS
A. Presumptions of Law 

A presumption is an inference of fact which the law requires a court to draw

say that a man is i rmtDM ;t>; 
or that everyone is presumed to know the law, is 4x

1BW taTthe dr.wing o?the inference of fact can be prevented by the party 
against wbynw. .H U d < ^ e .J to p f t« n ^ i» « } (^ * ^ 2 ^ W  
furls). The effect of a rebuttable presumption of law on the mc.dence of the 
burden of proof is not entirely settled. The courts on the whole seem to favour 
the view that a rebuttable presumption shifts the fcgal burden of proof to the

i, so that, if he ai

W67(4)SA.!W(W)at!W;
.T. zeffcrtt in (1969) bo J-I.lJ. Jfi-
• v. S., IMS (1) P.H., H. n  (A.DJ- S«» •

also. L. H. Hottaano, 
pp.*®*.
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i ^ ^ ^ s s s e s i s a f f l f t a





validity of his appoiotment to that office. Under this section the courts have 
inferred the valid appointment of the officer presiding at an insolvency inquiry0 
or at a headman'scourt,7 of a policeman,’ an administrative official* anil of the

ippiBKd marriage officer will be presumed to have to n  so appointed,“ TnflM 
absence of evidence to the contrary;11 but la raise the presumption there most he 
something more than the mere fact that he odiciater marriage ritcsr e.g. he 
must have signed the marriage certificate in his capacity as a inanfeg* oft!ccr.u

Section 260 represents only one aspect of the ciasim omntevnMurjmtur rile 
esse aaa doneiprobelur in contrarian, which is fundamentally a pi (Sumption 0f 
the regularity and validity of official acts. (As to raising such a presumption by 
affidavit evidence, see section 239 of the Criminal Code.) Where a sequence of 
procedures is laid down, the court is en'itkd to conclude, from the presence of 
the later acts in the sequence, that the earlier acts were properly performed.11 
T îus, where officials or official bodies are required to foilowaspecified procedure 
in regard to such matters as the holding of meetings,1* the giving of notice,13 
obtaining authority”  or consent,18 acting on request19 or recommendation,™ or 
tiie promulgation of statutory instruments," the courts will assume, in the 
absence of evidence to the contrary, that the correct procedure was observed in 
all respects. In Byers v. Chimf* the Appellate Divisiun adopted Wjgmore's 
fourfold test for the applicability of the presumption, nanw.ly, whettes (a) the 
tpatter is more or less in the past and incapable of easily procured evidence; 
lb) it involves a mere formality or detail of procedure in the routiot of i  public 
officer’s act or of a litigation;11 (c) it involves to some extent the sr .urity of 
apparently vested rights; and (</) the circumstances of the particular case add 
some element of probability »  It is not necessary that all four elements be 
dresent' in t e n  v Chinn* itself Stratford J.A- considered it safe to apply the 
presumption of regularity where he perceived three of these, aud it was apjwed 
in Seedsl v. ft.M although only one elemor'—that of probability—was satisfied. 
~ i tZ s M m n  1923AJ.M9! '*■ »• *""* I1887) 4 HC-°-451 •

* St. v. £H,mcnlni. 1961 (?) S.A. 151

* S i ' ^ , Si«20.pS. Iff: S '* *  M m * .
19̂ . DSW,/S(-® v. ScMcMf’ig (1875) 5 Buch. 24; v. Cr«n, 19" 432

11 A.»tetlon v. Avderson. 1942 W.L D.
“ Seeail v. S., 1942N-P.D. 189; v , . . w ..

orenumnt, 1927 A.D- W-

. 1967 (4)S.A. 349 (T), where thi
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*it.Y. 5£S5*I,I!1M?'(1JS.A. 251 (T

flT/iKfof«Jor,iMJT.P.p.l79M!93. , , ,  I93J Ai>. 56 at 84
*• See Cape CMsf ExploraOan Co., U°- v. i 1"  ■*“• * N p p, j 8J. 
w 1928 A.D. 322. m  r



It is the probability element which prevents the presumption of validity or 
regularity from being applied if there is evidence of irregularity j„ some other 
part of tKe procedure;”  or where ex facie ite  later acts of the sequence some 
impropriety is suggested, for example, if regulations have to be approved by the 
Administrator of a province personally, but are promulgate! expressly is 
having been approved by the Administrator in Executive Committee,19 Where 
a statute permits an act to be done where a  Minister <* official is satisfied as to 
the existence of a state of facts, his doing of the act gives rise w the presumption 
that he was so satisfied-8* Where, on the other hand, the an is cmty permitted if 
some external fact or circumstance objectively exists, the better view would seem 
to be that the existence of the pre-' - jitien must he proved and cannot be 
presumed.*0 Finally, the presumption of validity is not invoked to relieve the 
prosecution of the onus of proving an essential element in a criminal charge. 
Thus in charges of perjury it is not to be presumed without proof that Ifte 
allegedly false statement was made on oath,* nor in charges of escaping from 
lawful custody that the custody had been preceded by a lawful arrest.8* And im 
R. v.Mbina&a chargeof continued occupation after the cancellation of a&enw 
tooccury, the Court insistedupon proof positive of thecancellationof the licence, 

Apart from establishing the formal propriety of official acts, omnia prae- 
swuntur rite esse acta has been applied to establish the formal validity of a 
will** (be details of a marriage ceremony,93 and the due administration of a 
deceased estate* In Cape Indian Congress v. Transvaal Indian C«n?resr" the 
Appellate Division applied it also to presume the correct procedures having been 
observed for the ejection of the committee of a private voluntary association, 
and it has also been applied to other non-official matters like the internal 
functioning of a company38 and pf a building society." _

A party wishing to rebut thf presumption must prove affirmatively the 
hnnroorietv or irregularity in the procedure. If he cao do no more than produce 
evidence which leaves the validity or regularity in doubt, he has failed to discharge 
tbe tmus r«ting upon bint and the presumption operates."

C. Presumptions of Fact ,
Presumptions of Facl ( „ . « « » «  W .S )  «  * *  P” ~ » “ »  “  

all, but merely permissible, rafetwws foraa ftota comtr.ee conqrtrawiora t*

» tw JSS& i (2) s a  m  CD; *- *•**». a i  m;

U »  TJJX1»- G«w. m * » * *  *- ' • Mâ
196112) SJL 654 (T).I1S1J9<6ED.L.m

v. HmMW,']954 IjI S.A. 560 (Q; S. MEDA-W ' ' --

s a s * * -“ 0. Fmtkd. Lid. v. LWdttim Smmrn *  » ., WA,» "
" f t  n  tout [»7 <» SA »J fT,; S. »•"A. v. Suianan, 1939 u.F-D. at /*, £- *< -i-,>38 (i> SA 474 (T); Jt *■ Magma, l» t  12) S.A. «4 CD.
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stances. In other words, a directed caution must be ejtrcised, witii full con 
•ciousness of the special dangers to be guarded against.

A. Corroboration on a Plea op Gent *y
Section 258{1) of Act No. 56 of 1955 provides that where me accused has 

pleaded guilty before a superior court, he may be convicted on that plea alone 
save where he is charged with murder. In an inferior court, he can only be con
victed oa the plea alone if the court is of the opinion that the offence is a trivia! 
one.”  In all other esses there must be, in addition to the plea of guilty, •proof, 
other than the unconfirmed (.vidence of the accused, that the offence was 
actually committed*.

Even ttfo te  section 258\V) and predecessor,*1 il had been laid down as a 
mailer of practice that a review court should not certify proceedings as in 
accordance with real and substantia! justice unless satisfied, apart from the plea 
of guilty, that an offence had actually been committed.3 This rule of practice 
rapidly hardened into a rule of law by the interpretation of the provision dealing 
with the corroboration of confessions”  to cover also pleas of guilty as a form of 
judicial confession." The 1935 amendment*1 drew a clear distinction between 
confessions and pleas of guilty and the old equivalence was therefore no longer

Section 258(1) has given rise to numerous diJScuIties of interpretation as 
variants of the two bas'j problems it presents: what is ‘evidence of the accused' 
which can be confirmed, and what amounts to proof aliunde of the commission 
of the offence. A third problem, the nature of the confirmation of evidence of 
the accused, has thus far hardly been touchcd on, Schreiner J.A. in R. v. 
Nathanson™ being content to leave open ‘whether it could be different from the 
confirmation in a material respect required to satisfy the accomplice and con
fession provisions of Act 56 of 1955'.r

Hie plea of guilty itself is not ‘evidence of the accused'1* but is merely the 
pre-existent factor which creates the necessity for evidence of the accused plus 
1-nnfinnatiV.B, or other proof of the commission of the offence.53 The better view 
is that formal admissions by the defence at the trial are not ‘evidence of the

186

286(1) of Act Na 51 191 ot Ae*No-«
1«5 T.S. 418at 419-JO;

^ S ec.'a?o f Ac!'No? jfonVHi'ta its original and unamended fonn, correspoadiog to 
kc> 258(2) of Act No. 56 of 1955. mi e r-1* n  il 7' Cnhorthc v, Boise

“  A y .fk l (1893) » H.C.G. 222; R. v. "* '•  * ? ! £ T , *(1918) 19 NJ..R. 143; S. v. Cilha, 1920 TJ*.D. 115; B. v. A to, 1942EXU-. n.
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admissions by the defence in lieu of evidence or the offence have been held to be. 
incompetent by the Appellate Division,41 despite dicta in some earlier cases that 
they are permissible where the purpose of section 258(1) is not thereby stultified.”  

Where proof of the offenec is tendered by way of extrajudicial confessions by 
the accused, which themselves require coaferaatioTi fej virtue of section 258(2) 
of Act No. 56 of 3955, such confirmation is not dispensed with where the accused 
has pleaded guilty any more than where he has pleaded not guilty,** and the 
same presumably applies to tie  evidence of accomplices requiring confirmation 
by section 257." The plea o! guilty makes this difference, however: although the 
commission of the offence must still be proved beyond a reasonable doubt," 
this burden is more easily discharged since the plea of guflty has weight ia 
determining whether prima facie proof may be treated as etmeiusive demon-

B. Corroboration of Concessions 
The admissibil 

man is likely to

m̂ 'seeJtv.!b6»A, !WOA-D. 31 
RD.U1S8 alt71. , ,«  X. v. Murtniw, 1944 A.D. 23. ___
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of&nce" except the identity of .he offend, which may apparently be establ«W 
by the confession alone.’* If the eudence < M  does proie this L m 2 u ? £ *  
* " * ! * ! *  000156 " “ W ? ^  court to consider the confession 
admissibility or even to determine whether the case falls wiihin the purvi™ “  
section 2jq\2) at all.*"

Although in A  v.Grosskoptf* Graham J. stated that the retirement of proof 
by 'competeat evidence mecns evidence on oath, this limitation was act 
accepted by the Appellate Division in A v. Sikoscma* and the offence may b- 
proved by circumstantial evidence,1“  documentary evidence81 or whatever means 
sre admissible in proof of the particular charge. Formal admission by the defence 
of the elements of the offence are not competent as a substitute for evidence85 
since they amount to no more than a  repetition in court of the accused's 
extracurial statement.”

It should be noted that where the evidence tendered is insufficient to establish 
the offence, it may still be possible to use it to provide confirmation of the

C  Corroboration of Accomplice Evidence

Section 257 of Act No. 56 of 1955 allows acourt or jury to convict any accused 
of any offence alleged against him on the single evidence of any accomplice, 
provided that the offence has, by competent evidence other ihan the single and 
unconfirmed evidence of the accomplice, been proved to have been actually 
committed. The provision is curiously conceived, since the false evidence of an 
accomplice is commonly regarded as mors likely 10 late the fona of incrimina
ting the wrong person than imagining the crime charged,98 and the courts have 
therefore been influenced by English law to supplement the statutory require
ment:: with a cautionary rule,*9 so that a prosecution founded mainly on accom
plice evidence must comply with both types of corroboration requirement.

For the purposes of section 257, said the Appellate Division in S. v. Kellner 
a witness is an accomplice if he was criminally associated with the accused in the 
commission of the offence. Even if he is not capable of committing the offence 
himself as a principal, he is an accomplice if he aids or abets die principal 
offender so as to render himself liable as an accessory. An accessory after the 
fact was obller said not to be an accomplice" since he is not a sodas cnmbtis 
in oar law,M but since he does incut criminal liability for his ex post facte

™ R. f. Motjola, 1952 CO SA. 197 CO.
AD. 469. “ 1915 ED.L. 293 at 2)5.

) SA. 723 (AJ>.) at 729. 11 As In SffauomtV caso itseir.
M & fcdllKpm  S.A% h£d.); (1969) 86 S^-L.J. 14.

_ Sttdmt1 ia m3'£pJ>.!7J8 S v ' t m ;  JBtrng v. ®.
Slug ti$»J A.C. 253 (P.C.) at 265."  On viUch, see beIow,J).-W*.l‘,3. . . .  .  wio line of earlte

” 1963 (2) SA.435(A.D.) at443, p w S tp n iC J.T fce w t.lari7 & d ia l atonal casts, based on R. v. Kapha** (1908) 25 S.C. 230 and ̂  v. AJ910TVF £>■ 70. 
participation tilling short of rendering the pa, unpator liable:locOTViemn 
will not mate him aa accomplice, wk «pfwly toPPW «in !  *
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several charges, corroboration of an accomplice on a particular count may be 
found in the wsw-aony given by the witnesses on the other counts, on the 
ordinary principles of ‘similar fact- evidence, discussed above, p ***>’ The 
only factors wliich have been held not to be corroborative are the completely 
cotoutless ones, i.e. those wWcb. itv the j»nicu\ar circumstanccs are equally 
consistent with the accused's innocence as with his guilt.1* for example, evidence 
of the accused's opportunity to commit the crime at the time the accomplice 
alleged it to have beea committed, was held not'a tKcaircboiatWein NitttMose 
v. R.l)

It roust be remembered of course that scction 257 is concerned only with 
whether 'here is sufficient evidence in law for a conviction to be competent, wbieh 
is for the decision of the presiding judicial officer.”  It remains a matter for the 
trier of fact to determine whether the sum total of all the evidence leaves 
no reasonable doubt in the mind so as to warrant a conviction of the accused,9 
for the statute may be satisfied and still no conviction will result.”  The extent 
of corroboration required will therefore depend on the nature and quality 
of the evidence given by the accomplice which will vary from case to case. Li 
some ntcuunttnces no amount of corroboration will strengthen his evidence 
sufficiently to persuade a court to act with confidence on his story, for instance, 
where he is of tender years,”  or has been induced by violence to testify,** or is 
showv to be a completely unreliable 'witness." Where She accomjilfctfs evidence 
is not thoroughly defective but lie nevertheless appears untrustworthy or tells 
an inherently improbable story, naturally more corroboration will be required 
than in other situations”  But where the accomplice's testimony is itt taeil 
persuasive, the courts have beea prepared to find corroboration even in the 
testimony of a demonstrated^ lying witness* or a child of tender years.”

Satisfactory corroboration of the accomplice's evidence, however, does not 
mean his evidence must be acceplc). It merely makes it more likely »  be 
acceptable. But the requirements of lite cautionary rule have still to be met. it is 
reasoned that an accomplice is likely to be motivated by treachery or revenge, 
the desire to exculpate himself or at least minitniie his own guiU. or l° Pro ̂  
others in their or his own interests. Coupled with this motive to misrepresent 
is the fact that an accomplice, whether because of his own participation ifl the

■’ See e-tt. R v Currtt iM6 C.P.D. 385: R. v. Gam*, 1935 E.D.L. 335; *  v. 1947 
(2) S.A.'» (A.D.); Sail V. A. *758 R 0 1958 (4)

•>*« — papfo v. S., IMS N.P.D. 309 at 311-12.
.  *  V. m r ,  m i a> M . *» cw. a. * # * .} & £  
W <N), as to « i ......................... .

o w» J a c e .  m

WJiw of the acroni îce st nM*Npn.404. _____
-  Jt. v. Mtmrmn, a n  i-r.". ‘ 
= it. v. Smw/, 1946 N.P.D.158 a t1 
3 In R. V. S-e/rene, 1946 E.D.L. If, 
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fulfil a dual function-41 One limitation on the na .
insisted on by Schreiner A.CJ. in J t v. Mpmpoti*,* that Ac e.fdencHf 
another accomplice could not be regarded is  sufficient confirmation to overcome 
the caution required,** has sin« been departed from by the Appellate Division.
In S. v. Hlapenfa1 such corroboration was held to be acceptable subject to the 
court's awareness of the inherent dangers of convicting on accomplice evidence 
alow, with its special danger added to by the possibly of a conspiracy between 
the accomplices falsely to cast the blame on to the accused.*8 -

D. Corroboration of Traps 
According to S- v. Afataga," a trap is ‘a person who, with a view to securing 

the conviction, of another, proposes certain criminal conduct to him, and 
himself ostensibly takes pact therein. In otherwords, he creates the occasion for 
someone else to commit the offence.' He is clearly to be distinguished from an 
accomplice, and his evidence it therefore not required to be corroborated in 
terms of section 257 of Act Ho. 56 of 1955," However, he has an interest in 
securing the conviction of the accused, becau« his employment by the police 
as ft trap, or his remuneration, depends on his efforts yielding a satisfactory 
result.4* Even where the trap is a. policeman who will receive no additions! 
payments out of the trapping, similar motivation may be present.*” Accordingly, 
although a conviction on the uncorroborated testimony of a trap is undoubtedly 
competent, a  cautionary rule, similar to that which has been formulated in 
relation to accomplice evidence, applies to the e.'.ideacs jo trappiag esses. The 
trap’s evidence must be scrutinized and weighed with care amounting to suspi
cion, and if it is not entirely satisfactory the accused should be given she benefit 
of the doubt,*0 As with accomplice evidence, substantial corroboration of the 
trap's evidence, indicating that his story is not concocted, nay overcrow- th® 
caution,51 or it may be overcome by improbabilities or other deficiencies in the 
defence, or a  failure by the accused to testify at all.*®

The judiciary has frequently expressed its distaste for trapping operations, 
but such disapproval may not be translated into a refusal to convict an accused

« S. v M 1941 N J.D. 112; JL v. £>, W5» SA, 323 (T).»»(4) S-A. 364 (A.M. 
«lWl4)S.A.471(AJ>.>at47<j. . . . . .  , D" •  ' -  iuffica_of cour..eti--J"  * v ™»»*. ww a-u.*"-

a. w usjC a'x
.e(l84l) 5 E.D.C. 186; ft v. Ntttmangek.

>. 7US St nw. U. nowevei, a. - ‘
Tor&H, 1918 E.D.L *;*.». f,-,, ,;) SA 408 (Cl at 415-14.—, v-i-, S. v. Bemetr (2), 19*3 G.W.L.» .  «. v, »ou.«> »» farm.av » 1SM 0.R.C.

6 « b v .  It, 1STOO.R.C. 6:Pllhyv. CWp/ SWcaulioo generatai
* : "> SAMJ *  v-S tC ttSs’S j R  D°l% .1916 E.D.L. 262; A.v. V,

!W®SA.6S(AJD.Hl$«- , „ p n r  9 at 1J-I4; *>*» oat MhmmY. X..“ Asin7fe (2«CT v. ifflAWB/(l89S}10£D.C.3ati»- , /
1907 T.S. 760 at 762; J>. v, Vhk, 1954 (1) S.A. 203 (S.W.AJ.
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weight,"1 which remains ultimately a requirement af comm aedibffirv and 
psofeabffity." -.

What is cwoboratlve natwal'y varies accotdift* to the circumstances of each 
case. Proof of a contemporaneous complaint is not corroboration since it is not 
admissible as an exception to the hearsay mis, i,e. for the truth of its contents, 
but is merely relevant to the consistency of the complainant's present testimony 
with her coaduet at the time-”3 It follows that her distress at the time also is 
not corroboration if H forms part of the complaint,”  but if not, may be regarded 
as having some corroborative value if there is no reason to suspect that the 
distress was simulated**

The general principle applies to sexual cases as to ail others, that evidence 
which is entirely consistent with the innocence of the accused has bo confinoa- 
tory effectK On the other hand, where the accused admits a fact deposed by the 
complsinaat, but gives it an innocent explanation—a situation which has arisen 
in several cases—it has been held that h-s doing so does not deprive his admission 
of its corroborative character, since the court may still, in drawing its own 
inferences from the admitted facts, accept the complainant's -version rather 
than the accused’s of those facts' significance in the occurrence65

G. Corroboration of Identity Evidence



The direction of the ir.quiry enjoined will he dictated by the circumstance-« 
thus, for a witness. describe in detail the particular features of the criminal may 
be of demonstrable value where the iauet wasnm previously known to him but 
where he was so known, it would be more significant to test the opportunities 
for recognition. In this inquiry the honesty of (he identifying wilness may be of 
subsidiary importance. The court is conccmrd not to rnich Vnh his sincerity 
os with his accuracy.1

The fact that the witness has previously identified the accused as the criminal 
may be given weight in evaluating his evidence,11 but if ihis prior ideatificwion 
occurred at an identification parade lask of proper safeguards in its supervirion 
may cast suspicion on the evidence. Examples of such a lack would be the fact 
that the accused was the ooly person on the parade dressed in the manner 
earlier described by the complainant,’  or the fact that a number of persons 
called to identify were given the opportunity to compare and collate their several 
recollections of the criminal's features', or the failure on the pare of the police 
to fraia the prospective witewws that the alleged criminal might not be on the 
parade (a precaution necessary to remove auy impression that there was a duty 
to point out somebody),8

A voice identification parade may be of use where the cirmmaVs -voce was 
sufficiently distinctive in timbre, pitch or accent, and the usual safeguards in 
fiinning the parade should be observed.'

If no identification parade was held., the fact that the witness is identifying the 
accused as the criminal for the fiist time at the trial will also weaken his evidence, 
as the compromising effect or seeing the accused in the dock can hardly be 
overestimated.’ Naturally, where the witness showed himselT unabie to identify 
the accused at a parade, his evidence is similarly deprived of credence.

la  Natal the cautionary rule relating to identification evidence ha? been par
ticularly insisted on where the charge relates to fiction Sghtrng or mter-trtol 
feuds, apparently influenced by the early practice in this regard of the Name 
High Court’ In these cases there will usually be a motive to latxJ iBdt*rim*- 
natdy any member of the opposing tribe as apartm ent “  
for observation will »  the nature of thmgs have been 
degree of activity and the numbers of persons involved. Tmls in ^  
stances should nevertheless be treated as extreme cases caiirng for the stringent

91 Tekav JL i960 (1)P.H, R  171« ;  Okdhv. S., >9M (i) SA 307 (A-Di .-t 3t0;S.

*  » £ > ;*  v- r«U»7«)S.A.553 (N) at354;A v

u&nan V. O-, lyva 1&J r.j
• fl. V. Gerfrtc, 1941 C S3 cn; i. v. CUitae, 1966 (2)
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taunt requiring the fotm-

H. Corroboration op the  Evidence of Psosimrres 
The Transvaal courts almost from the earliest times hid down, as a of 

prSCS T w  iT a H ? *  l “ “!lon where the court is faced with ihe e S  of 
prustitutes.11 A11 the reported cases have turned on matters as to whfehihe 
witness may have had a motive to misrepresent-e.g. charges oflivine on the 
proceeds of prostitution-even if she was not technically to be brought within 
tie  kea of the accomplice rules of corroboration.”  But the harsh glareof suspi
cion directed a t this kind of witness seems to have been generated not so much 
by this consideration as purely by instinctive moral disapproval. 111115, in R v 
Christo>* Wesseis J. regarded the unreiiabDity of the pro?' witaei a* 
increased by the fact of her drunken habits.

However Cenflivres C. J., dealing in JL v- George" with a charge of murier, 
considered that the witness's profession, and her addiction to drink, would not 
per se impugn her credibility in the absence of any malice or other motive for 
implicating the accused.18

I t  THE BEST EVIDENCE RULE 
Once considered to be the basic principle of the law of evidence, the best

This eclipse relates particnlarly to the indusionary aspect of the rule, so that 
it can no longer be argued that evidence normally inadmissiWe should be 

' ‘ ’ '  lined.”  Nor is a  party any longer obiiged
le to him by ies?er evidence being ieM







documents, but the insistence in this regard on primary evidence, m . the ptcduo- 
tion of the document itself, ta\orot.Hy long antedates tie  forroaiation of the 
best evidence rnle. For ftirther discussion, see above" under Documentary 
Bridetrce.

1H. CIRCUMSTANTIAL EVIDENCE 
A criminal charge raises two a\aifl questions: first, the corpus Mieti-has the 

crime alleged been committed? and secondly, was the accused its perpetratort it 
is tbs establssfcxneat of the latter which in geaeral involves the greatest demaatJs 
upon the machinery of the administration of justice, but the former may also

Li simpler cases, these tw  questions may be estaMishtfi by direct evidence. 
The accused may have been observed, by someone familiar with his appearance, 
in the act of stabbing the deceased, whose body has been examined and identified. 
Where however such relatively straightforward evidence is not available, any 
aspect of fact which could have been proved directly may in general be proved 
by circumstantial evidence. For instance, in a  murder trial Die offtmder** crimi
nal intention may be inferred from the nature of the weapon" or from the 
nature of the act,*4 affd the cause of death frora the state and sHnwion of the 
body.”  It is not even necessary that the body should have been found, if the 
alleged victim's death i? a fair inference in the circumstances from his dis
appearance.”  Similarly, in a charge of theft the fact that the goods were stolen 
may be proved circumstantially.3*

Circumstantial evidence may also indicate the identity of the crinunaL Thus 
the accused may be linked with the offence by his motiv? to commit it," his 
previous threats to commit it," or by the fret that to  a  fewd m suspiouis 
circumstances in the vicinity of the crime."

Where it is necessary to rely mi cirewnsianUa! evidence, proof may be facfli- 
mted by the existence of a presumption of law, so that on proof of one fact the 
eunrt is required or entitled to draw a conclusion as to another fart, _ subject 
usually lo evidence in rebuttal. Where no ̂ h  prenimpttona^ijK ttie e 
to be drawn from the facts is a  matter of log.c, because the danger of a wrong 
judicial inference is added to the always p o r t  <hn*t °2a, £
honest witnesses Two cardinal rules of’ogjoU inference as laid down by Water 
roeyet S.A. in R. v. Blcm* mast be observed;

•()) The inference sought lo be drawn must be con

«) ^ j f ^ d T S S S t f * . 
£ £ £ £  5 S X ? S S  *  * m  m  « * >  *> *. *

« np.SSfi. „  ,is  !• R. V. d m , 1939 AJ>. 188« m  211.« S. v. &»»/<»». 1JBA.D.JT5 at 21*. ^ |« 0 ( 4 1 S .A .  723(A.D.).
WAv.OWW,lM3A£.5l4. 

and th* accused was few
729and*.v. itonW l«8S .R .m  abovc, p. JW.Hf

i u s ‘,-d’̂ v : £  s s s r t « « - " “







B ankers ' books 

BaBt evidence nue 
Burden of proof

aggravation of sentence 
balance of probabilities 
tseyoad. reasoa&ble doubt 
evidential burden 
f ot sign lew 
generally
iSiitig&tion of sentence 
yrlma faoie ce.se 
statutory alterations

Certificates
Chaxaotax-

of accused 
of complainant 
of witness 

Circumstantial evidence 
Co-accused [see a? so under Accomplice] 

confrontation of 
cross-examination of 
evidence for or against 
extra-judicial statement of 
unsworn statement 
witness for j>ro8scution 

CoMaYXBmalB i Btfrtsisents

deaf-mutes
judicial officers 
mental iatpaitro^
ymmg chilli?®21 

Complaints 
Confessionscorroboration oi

free end voluntary

SS2»
•nbat sse

?

172 u-
175 ') 

16  i"
m  !■■
ITS I '
1?4» 204-5 \
176 !.

58-5, 107» 109, 803|

75-60, 149-55 I
58, 1$S > .
64-5 (,
66, 181, 2 0 ^ 5  I

122, 124, 137 ft

127-8
57-8

127-8

25 f f
21
22-3
20-1
21-2
56-9

J



C orrobo ra tion
accomplice evidence 
confessions 
id e n t i ty  
plea of guilty 
prostitutes 
single witness 
sexual charges 
'tr&ps
young children 

Credibility ( s e e  also 13itoeBS, impeachment of) 
Credit, croes-azaadnatlon as to

o f  accused 
CcMsi, quea-tions fcy

184 I t
195
196

62-? 
56 f f

149-55 
24, 59. S7-8

Deceased pe rsons, be a rs  d e c la ra tio n s  by 94-107

D ec la ra tio n s  a g a in r t  I n te r e s t  91
D e c la ra tio n s  a s  to  ped igree  102< 145 

D ec la ra tio n s  a s  to  pu b lic  r ig h ts
D ec la ra tio n s  i n  oouise o f  du ty  ^5

Documenta
(Widen* documents 
b ankers '
■beet evidence ru le  
oOEpEnles1,  a s s o c ia t io n s ',  e to . 
■psvrious ia u o a s i r te n t  s ta tsm eat
p ro o f o f 
p u b lic  documents 
r e f re sh in g  memory 
stam ping o f  

D yiog d e c la ra tio n s

40, 42-6 
45-6 

109 
*2-4 

111 
65-6 
£5-5 

10?
52-3
46

100







I

O aths

Opiaioa evi&enc* 
of expert 
of laymen 

Oral evzctaoce
oross-exaBination 
STldstKse ia chief 
exaainatioa of irttaeŝ es 
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